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The ease of Ex parte Neill, recently de- 
cided by the Court of Criminal Appeals of 
Texas, is a timely reminder to municipal and 
legislative bodies that there is a limit to their 
power, and that their acts and proceedings 
must stand the test of constitutional require- 
ments. The act of the city council of Seguin, 
Texas, which was in question in that case, is so 
clearly invalid, that even a eity council should 
have known it. By ordinance they declared 
a certain newspaper published in Chicago, a 
public nuisance, prohibited its circulation 
within the corporate limits of the city and im- 
posed a fine upon any one offering it for sale 
within such limits. The court very properly 
held that such ordinance was in violation of 
the bill of rights which declares that ‘‘every 
person shall be at liberty to speak, write or 
publish his opinion on any subject, being re- 
sponsible for the abuse of that privilege ; and 
no law shall ever be passed curtailing the lib- 
erty of speech or of the press.’’ The power 
to prohibit the publication of newspapers is 
not within the compass of legislative action. 
“The constitutional liberty of speech and of 
the press, as we understand it,’’ says Mr. 
Cooley, ‘‘implies a right to freely utter and 
publish whatever the citizen may please, and 
to be protected against any responsibility for 
so doing, except so far as such publications, 
from their blasphemy, obscenity, or scanda- 
lous character, may be a public offense, or 
as, by their falsehood and malice, they may 
injuriously affect the standing reputation, or 
pecuniary interests of individuals. Or, to 
state the same thing in somewhat different 
words, we understand liberty of speech and 
of the press to imply, not only liberty to pub- 
lish, but complete immunity from legal cens- 
ure and punishment for the publication, so 
long as it is not harmful in its character, when 
tested by such standards as the law affords.’’ 
Cooley, Const. Lim. p. 518. There is no au- 
thority which sustains the doctrine that a mu- 
nicipal corporation is invested with the power 
to declare the sale of newspapers a nuisance.. 
The power to suppress one concedes the 
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power to suppress all, whether such publica- 
tions are political, secular, religious, decent 
or indecent, obscene or otherwise. ‘‘*The 
doctrine of the constitution’’ says the court 
in this case, ‘‘must prevail in this State, which 
clothes the citizen with liberty to speak, write 
or publish his opinion on any and all subjects, 
subject alone to responsibility for the abuse 
of such privilege.’’ 





The impeachment cases—State v. Hast- 
ings, State v. Hill and State v. Ben- 
ton which recently came _ before the 
Supreme Court of Nebraska, though largely 
involving questions of fact, present a 
few interesting legal problems. In the cases 
mentioned it was sought to impeach the at- 
torney-general, auditor and treasurer of the 


‘State for malfeasance in office. One question 


was, what under the constitution amounts to 
an impeaehable misdemeanor. It was con- 
tended on the one hand, following the author- 
ity of Prof. Dwight and Judge Curtis, that 
an impeachable misdemeanor is necessarily an 
indictable offense. On the other hand, the 
counsel for the State argued that the term 
‘¢misdemeanor in office’ is not susceptible of 
a legal definition, but that every such proceed- 
ing should be determined upon the facts in 
the particular case. The court rejected the 
first mentioned as too narrow and ‘‘tending 
to defeat rather than promote the end for 
which impeachment as a remedy was de- 
signed’’ and thought that the last mentioned 
was ‘‘strikingly illogical.’’ The sound rule and 
the one approved by the most eminent jurists of 
this country lies midway between the two ex- 
tremes. The court in accordance therewith de- 
clared that ‘‘where the act of official delin- 
quency consists in the violation of some provi- 
sion of the constitution or statute which, is de- 
nounced as a crime or amisdemeanor, or where 
it is a mere neglect of duty, willfully done, with 
a corrupt intention, or where the negligence is 
so gross, and the disregard of duty so fla- 
grant, as to warrant the inference that it was 
willful and corrupt, it is within the definition 
of a misdemeanor in office. But where it 
consists of a mere error of judgment, or 
omission of duty, without the element of 
fraud, and where the negligence is attribu- 
table to a misconception of duty, rather than 
a willful disregard thereof, it is not impeach- 
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able, although it may be highly prejudicial to 
the interests of the State.’’ 

Another question arose as to the character of 
the proceeding by impeachment, viz: whether it 
is to be regarded as a civil action or as a crimi- 
nal prosecution for the purpose of the produc- 
tion and the quantum of proof to warrant a 
conviction. It may be safely asserted that the 
decided weight of authority in this country 
and England, if indeed there exists a divers- 
ity of opinion on the subject, is that impeach- 
ment in that respect must be classed as a 
criminal prosecution, in which the State is 
required to establish the essential elements 
of the charge beyond a reasonable doubt, and 
the court so held here. 

The question arose in the Hill and 
Benton cases whether the power of im- 
peachment can be exercised after the 
person has gone out of office, and the 
court very properly decided that it could 
not be. It is now well settled law that juris- 
diction to impeach attaches at the time the 
offense is committed and continues during 


{the time the offender remains in office, but 


no longer. Judge Barnard, of New York, 
was impeached during his second term, for 
acts committed in his previous term of office. 
He was a civil officer at the time he was im- 
peached and had been such: uninterruptedly 
since the alleged misdemeanors were com- 
mitted. The fact that the offense occurred 
in the previous term was held to be imma- 
terial. The object of impeachment being to 
remove a corrupt or unworthy officer, if his 
term has expired and he is no longer in office, 
that object is attained, and the reason for his 
impeachment no longer exists, but if the of- 
fender is still an officer, he is amenable to 
impeachment, although the acts charged were 


, committed in his previous term of the same 


office. 

In the Nebraska cases, the counsel who argued 
for the State, cited the cases of Warren Hast- 
ings and Lord Melville, who were both im- 
peached long after they ceased to hold 
the offices which they had occupied at the 
time of the commission of the offenses 
charged, but no plea to the jurisdiction could 


~be raised in their cases, because the parlia- 
‘ment of Great Britian is omnipotent, and all 


subjects of the United Kindom, whether in 
or out of office, are liable to impeachment 
and attainder. The American case of Will- 





iam W. Belknap, who was impeached for act 
committed while secretary of war, was also 
cited, but he was acquitted upon the very 
ground that he had resigned his office, and 
that inasmuch as he had ceased to be a civil 
officer, the house of representatives had no 
jurisdiction to impeach him, and the senate 
was without jurisdiction to try him. The 
Nebraska court observed that the reason ju- 
risdiction should not be entertained in the 
cases against Benton and Hill was much 
stronger than in the Belknap case. There 
the respondent resigned his office on the very 
day he was impeached, for the sole purpose of 
escaping impeachment. In objecting to the 
jurisdiction, he took advantage of his own 
acts. Here, Benton and Hill ceased to be 
officers by reason of the expiration of their 
official term. They did nothing ‘o defeat 
jurisdiction. 








NOTES OF RECENT DECISIONS. 





LipeL—INtTent—CanDIDATE FOR Or FICE— 
REPUTATION—PRIVILEGE OF CRITICISING Con- 
puct or Pustic Men.—The case of Hallem v. 
Post Publishing Co. , 55 Fed. Rep. 456, decided 
by the United States Circuit Court, Southern 
District of Ohio, involves some interesting 
questions in the law pertaining to libel and the 
privilege of the press in criticising the con- 
duct of public men. This was an action by 
a candidate for a party nomination to con- 
gress for a libel charging him with the transfer 
by bargain and sale of his supporters to the 
successful candidate. It was held that want 
of actual intent to villify is not a justification. 
At the trial defendant introduced testimony 
tending to prove that plaintiff’s reputation 
for integrity in politics was bad, directing the 
inquiry specially to his reputation ‘‘as to the 
mode in which he conducted politics,’’ and 
‘tas to selling out.’’ In rebuttal, plaintiff 
introduced evidence that his reputation for 
integrity, ‘‘in politics and otherwise,’’ was 
good. It was held, that the testimony of- 
fered by the plaintiff in rebuttal was properly 
received, and that it was not error to refuse 
to confine it within the limits of the testimony 
for defendant, 7. e., to the reputation of the 
plaintiff in politics, in the particulars brought 
out in the defense, The court very sensibly 
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concluded that the law does not recognize 
one standard of integrity in politics and an- 
other in private life. The court also held 
that in America, as in England, the defense 
of privilege is confined to comment and criti- 
cism of the acts of public men, as they actu- 
ally happened, and does-not extend to false 
assertions of fact and that the privilege of 
commenting on and criticising the acts of 
public men does not justify the publication 
in a newspaper of an article which falsely as- 
serts that a candidate for a party nomination 
to congress ‘‘sold out’’ and transferred his 
supporters to a rival candidate, and when the 
truth of the facts stated in the article is in is- 
sue the jury is properly instructed that the 
‘facts which gave rise to the comments must 
be proved substantially as alleged ; that it is 
no defense that the writer, when he wrote, 
honestly believed in the truth of the charges, 
if the charges were made recklessly, unrea- 
sonably, and without any foundation in fact; 
and that, in so far as the publication fell 
within the limits of criticism and comment, it 
was privileged, but in so far as it went be- 
yond that the defense of privilege failed. 





CriminaL Law—Homicipe — AIDER AND 
Asettor.—A person who becomes involved 
in a fight with one or more antagonists should 
not, upon that ground only, be held an aider 
and abettor of another, who may be present, 
and incited by the struggle to commit an in- 
dependent act of violence that causes the 
death of the antagonist, or one of them, if 
there were more than one. 

In such case, to constitute the person en- 
gaged in the fight an aider or abettor of the 
homicide, it should appear, either that there 
was a prior conspiracy, or that he purposely 
incited or encouraged the slayer, or did some 
overt act himself with an intent to cause the 
death of his antagonist. This doctrine was 
affirmed by the Supreme Court of Ohio in 
Woolweaver v. State, citing Gouis v. State, 
46 Ohio St. 457, 21 N. E. Rep. 476. 





Resuttinc Trust—Setrine Asipe DEED— 
Fase Representations.—In Ilgenfritz vy. L- 
genfritz, 22S. W. Rep. 786, before the Su- 
preme Court of Missouri, which was an action 
by a married woman against her husband 
and his brother to set aside a deed of land to 
the brother, it appeared that the deed was 





given at the request of the husband, who rep- 
resented that in consideration thereof his 
brother would transfer to him an established 
business, from which he would receive a suf- 
ficient income to support his wife and chil- 
dren, and without this business he would be 
unable to support them. Before the execu- 
tion of the deed the husband entered into a 
written agreement providing that in consider- 
ation of the signing of the deed he would pay 
$30 a month for his wife’s support, and stat- 
ing that his brother’s business had been 
turned over tohim. The monthly allowance 
was paid for seven months, only, and the 
business, which was the sole consideration 
given by the brother for the deed, was not 
transferred until after this action was com- 
menced. It was held, that the deed was 
properly set aside on the ground that it had 
been obtained by fraudulent representations. 
The doctrine upon which the court proceeded 
was announced by Sir W. Page Wood, V. C.., 
in Tate v. Williams, L. R. 1 Eq. 528, as fol- 
lows: ‘‘The broad principle on which the 
court acts in cases of this description is that, 
wherever there exists such a confidence—of 
whatever character that confidence may be— 
as enables the person in whom confidence or 
trust is reposed to exert influence over the 
person trusting him, the court will not allow 
any transaction between the parties to stand, 
unless there has been the fullest and fairest 
explanation and communication of every par- 
ticular resting in the breast of the one who 
seeks to establish a contract with the person 
so trusting him.’’ The court cited also 
Noble’s Admr. v. Moses, 81 Ala. 538; 
Ranken v. Patten, 65 Mo. 378; Garvin v. 
Williams, 44 Mo. 476. Black C. J.,. and 
Brace and MacFarlane, JJ., dissented from 
the conclusion of the court. 





ConstITUTIONAL LAaw—PRIVILEGEs oF Crr- 
IZENS OF THE SEVERAL States.—In Robey vy. 
Smith, decided by the Supreme Court of In- 
diana, it was held that a statute of that State 
(R. S. 1881, Sec. 2988) which provided that 
‘‘it shall be unlawful for any person, associ- 
ation or corporation to nominate or appoint 
any person a trustee in any deed, mortgage 
or other instrument in writing (except wills) 
for any purpose whatever, who shall not be 
at the time a bona fide resident of; the State, 
and it shall be unlawful for any person who 
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is not a bona fide resident of the State to act 
as such trustee,’’ etc., was in conflict with 
the Constitution of the United States (Art. 
4, Sec. 2), which declares that ‘‘the citizens 
of each State shall be entitled fo all the priv- 
ileges and immunities of citizens in the sev- 
eral States,’’ and was, therefore, void. In 
reaching its conclusion, the court said: 


In Farmers’ Loan and Trust Co. v. Chicago & A. 
R’y Co. 27 Fed. Rep. 146, Gresham, J., said of this 
statute: “‘It is a statute which denies to residents of 
other States the rigkt to take and hold in trust, other- 
wise than by last will and testament, rea! and personal 
property in indiana. The right is asserted to deny to 
persons, associations, or corporations, within or with- 
out the State, power to convey to any person in trust, 
not a resident of Indiana, real or personal property 
within the State. This is a plain discrimination 
against the residents of other States. If Indiana may 
disqualify a resident of another State from acting as 
trustee in atrust deed or mortgage which conveys 
real or personal property as security for a debt due to 
himself alone, or for debts due himself and other 
creditors, it would seem that the State might pro- 
hibit citizens of other States from holding property 
within the State, and to that extent doing business 
within the State. No State can do the latter. A per- 
son may, and frequently does acquire a property in- 
terest by a conveyance to him intrust. <A citizen of 
the United States cannot be denied the right to take 
and hold absolutely real and personal property in any 
State of the Union, nor can he be denied the right to 
accept the conveyance of such property in trust for 
his sole benefit, or for the benefit of himself and 
others. This right is incident to national citizenship.’’ 
Section 2, art. 4, of the Constitution of the United 
States, declares that ‘‘the citizens of each State shall 
be entitled to all the privileges and immunities of 
citizens in the several States.”’ “Attempt will not be 
made,” say the Supreme Court of the United States in 
Ward v. Maryland 12 Wall. 418 “to define the words 
‘privilege and immunities,’ or specify the rights 
which they are intended to secure and protect, be- 
yond what may be necessary tothe decision of the 
ease before the court. Beyond doubt those words 
are words of very comprehensive meaning; but it will 
be sufficient to say that the clause plainly and unmis- 
takably secures and protects the rights of a citizen of 
one State to pass into any other State of the Union for 
the purpose of engaging in lawful commerce, trade, 
or business, without molestation, to acquire personal 
property, to take and hold real estate.” In that case, 
one of the trustees at the time of the creation of the 
trust, was a resident of the State. The resident 
trustee having died, the action was prosecuted by the 
surviving and non-resident trustee. The fact that the 
language above cited was not strictly essential to the 
determination of the case before the court may im- 
pair the force of the c‘ecision as an authority, but it 
does not detract from the potency of its reasoning. 
Reluctant as we are to hold a statute regularly 
enacted by the general assembly unconstitutional, we 
eannot avoid the conclusion that the act under con- 
sideration is in conflict with those provisions of the 
Constitution of the United States which guarantees to 
the citizens of each State and of the United States, 
ali the privileges and immunities of citizens of the 
several States. 





STOCKHOLDER’S DEFENSE AGAINST 
A CORPORATE CREDITOR. 





The corporation, the shareholder and the 
creditor are the parties in interest in the 
career of a private corporation, without tak- 
ing into consideration a transferrer and trans- 
feree, independent of the term stockholder. 
The agreement and acts of the first and sec- 
ond give rise to the rights of the third, whose 
rights are inchoate, and whose position is 
passive so long as the one is an active, solv- 
ent company. It is only when the corpora- 
tion has done some act to injure the creditor, 
or it has become insolvent, that he need be 
assertive of his rights, and, barring fraud, 
they are not greater as against the stock- 
holder than are those of the corporation 
against him; and they arise by virtue of the 
legal relation between corporation and stock- 
holder, and stand upon the ground of con- 
tract.! 

The creditor seeks the stockholder for relief 
upon his failure to find assets in the hands of 
the corporation, if he has reason to believe 
that the stockholder has at any time pending 
his claim owed the company. The stock- 
holder may have been the corporation debtor, 
but it may have released him therefrom dur- 
ing the time of its solvency. Butif he ever 
sustained the relation of stockholder to the 
company, his release was a fraud upon the 
creditor unless he gave full consideration for 
it.2 For without the consent of the creditor 
to the release, fraud has been committed by 
the reduction of the capital stock, the fund 
relied upon by the creditor to satisfy obliga- 
tions created in his favor. And this is the 
trust fund doctrine. Nothing further ap- 
pearing the equity of the creditor prevails 
over that of a shareholder,® and itis at this 
juncture that the right of a creditor is greater 
against a stockholder than is that of the cor- 
poration.t But if, in such case, there has 
been no release of the stockholder, the 
amount due from him to the corporation can 
be applied to the creditor’s debt as corpora- 


1 Glenn v. Garth, 183 N. Y.18; Keyser v. Hitz, 133 
U.S. 188; Ships’ Case, 2 D., J. & S., 544; Fanning v. 
Hibernia Ins. Co., 37 Ohio St. 339; Burgess vy. Selig- 
man, 107 U.S. 20. 

2 Sawyer v. Hoag, 17 Wall. 610; Upton v. Trebilcock, 
91 U.S. 45; Sanger v. Upton, 91 U. 8. 56; Scoville v. 
Thayer, 105 U.S. 143. 

3 Wabash, ete. R. R. Co, v. Ham, 114 U. S. 587. 

4 Minn. Thresher Mfg. Co. v. Langdon, 44 Minn. 37. 
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tion assets, and on the ground of a superior 
equity. 

In looking for defenses available to a de- 
fendant in an action brought by a corporate 
creditor, we will first ascertain whether or 
not the defendant is a stockholder, for the 
court, in Fanning v. The Hibernia Ins. Co., 
supra, said that ‘‘the criterion of liability is 
whether any act has been done by which the 
corporation is compelled to recognize the 
promisor as a stockholder.’’ In that case the 
defendant gave a mortgage for payment of 
shares which she had orally promised to take, 
but the law required such promise to be in 
writing. She was held not to be a stock- 
holder. The law required the company pro- 
moters to open‘ books and take subscriptions 
to shares. Failing in this the company was 
estopped to say that it was a lawful organiza- 
tion. Of course one cannot be made ashare- 
holder without his consent, either express or 
implied. The defendant in Ship’s case, supra, 
agreed to take shares according to a pros- 
pectus of the company placed in his hands, 
but upon its organization it entered into a 
more extensive business,’ a knowledge of 
which did not come to defendant until the 
company had become insolvent. He then 
denied the relation of stockholder to the com- 
pany. Butif one holds shares in his name 
on the register of the corporation at the re- 
quest of the latter, it is of no consequence to 
creditors by what agreement he holds them 
if the creditors have no knowledge of the 
arrangement. The shares may have been 
purchased, or they may be a gift from the 
company, or be held as an accommodation to 
it; but the party whose name is used cannot 
deny the corporate relationship to a creditor 
who seeks to fix his liability. But where 
knowledge can be brought home to creditors 
they cannot escape the equity arising in favor 
of the stockholder against them unless theirs 
is a superior one. 

If the local law provides for the holding of 
corporate shares in such a manner as to de- 
fine the relation of the holder of them 
to the corporation, it is, of course, con- 
templated in an agreement under which 
such shareholding obtains ; and in the absence 
of fraud or estoppel the creditor’s rights are 


’ Chapman y. Baker, L. R. 3 Eq. Cas. 360. In this 
case the estoppel was upon the defendants, while in 
the insurance case it was on the company, in its oper 
ation, the right of a creditor not appearing in it. 





within the limitations of that agreement,® and 
it must govern the creditor as it does the 
parties. If the corporation does not intend 
to make a stockholder, in the full sense of 
the term, of the one in whose name it places 
its shares under the law of the State where 
the contract of holding is made, the corpora- 
tion creditor cannot make one a stockholder 
upon the insolvency of the corporation, in 
spite of such intent. 

The wrongful transfer of shares by the of- 
ficers of a company in the name of a party on 
its books does not, as we have seen, make 
one a shareholder, but to what extent must 
he subsequently recognize the wrongful act 
to make it his own? He may accept or 
reject it upon full knowledge of the act. A 
pledged his bank stock to B for aloan. C 
believing A to be the owner of it, had it sold 
upon an execution against A in C’s favor. 
He demanded a transfer of the shares after 
having been told by the corporation that A 
owned none of its stock, and upon a refusal 
to transfer it, he brought a suit to compel a 
transfer. He abandoned the suit upon dis- 
closures made by defendant’s answer, but in 
the meantime the transfer was made. Itwas 
held that C was not a stockholder,’ he being 
in ignorance of the transfer until insolvency 
overtook the corporation. So it was held 
where a creditor sought to make executors 
liable in a case where a transfer which should 
have been made was neglected, and the cor- 
poration became a bankrupt. The shares 
were sold at auction and a blank power of at- 
torney was given, authorizing the transfer, in 
accordance with custom. The vendor had 
nothing more to do to make a complete sale, 
and the corporation had full knowledge of all 
the facts. Glenn v. Garth, supra, is a well- 
considered case and goes a step farther. A 
broker was authorized to buy shares but not 
to cause their transfer on the corporate books, 
which he did. His principal repudiated the 
transfer at once, but at the same time paid 
him for the stock, returned it and ordered a 
resale, and sent him a power of attorney to 

6 Burgess v. Seligman, 107 U. S. 20; Union Savings 
Bank v. Seligman, 92 Mo. 635. In the former case, the 
defendant voted the shares held by him as collateral 
security, and the court said that his act was consistent 
with his holding on the ground of protecting his rights 
and did not raise an estoppel. But the act was sub- 
sequent to the time of attachment of plaintiff’s right. 


7 Simmons v. Hill, 96 Mo. 679. 
8 Whitney v. Butler, 118 U. S. 655. 
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transfer it; and the transaction was held not 
to be a ratification of the act of transfer, no 
rights of third persons being involved between 
the act and its repudiation. Nothing had 
been done between the corporation and the 
defendants to establish a relation beyond the 
mere transfer, and there being no estoppel in 
the case, it would have been a wrong to deny 
the defendants the right to show the truth. 
A slight circumstance, however, may be 
enough to establish the relation of stock- 
holder.’ 

Second. If this relation has been created!” 
either by word or act, has it ever been sev- 
ered by a release fair and open in its terms 
to all concerned, having reference to credit- 
ors, particularly ? 

As it has been already said, the creditor is 
a passive party while the company is solvent 
and is doing business in a proper manner. 
He has no right to interfere to prevent a re- 
lease of the stockholder by the company, 
especially if it receives from him full consid- 
eration for his exit from the company. If 
he pays all he owes to the corporation there 
is an end to the matter. But what may be 
regarded as an equivalent for a release, and 
thereafter the company becoming insolvent 
and the creditor comes upon the scene of 
action ? 

It seems that a private corporation may ex- 
ercise its powers through its authorized 
agents for the purpose of self-preservation 
when in the course of its business an emer- 
gency arises." Of course, this power must be 
exercised in good faith, and it must be used 
for business purposes independent of pure 
speculation; in other words, there must be a 
recognized need of such a use within the 
opinion of prudent business management to 
warrant the exercise of such power. 

To illustrate: The city of New Albany in 
payment of its subscription to a railroad com- 
pany, issued and delivered certain bonds to 
the company. They were the means by which 
funds were procured for building the road, 
and its construction had been begun. Sub- 

% Keyser y. Hitz, 183 U. S. 188; Potts v. Wallace, 146 
U. S. 689, 18 8. C. Rep. 196. 

10 Thames Tunnel Co. y. Sheldon, 6 B. & C. 341. 

ll New Albany v. Burke, 11 Wall. 96; Stutz v. Hand- 
ley, 189 U. 8.417. The answer set up a valid compro- 
mise of the railroad company claim against New 
Albany, obligatory upon all persons. And the mort- 


gage securing certain bonds had been foreclosed for 
on-pay ment of in terest on the bonds. 





sequently, a tax-payer commenced proceed- 
ings to enjoin the city from raising money to 
pay interest on the bonds, the value of which 
thereby became greatly impaired in the mar- 
ket, whereupon the company abandoned its 
enterprise, and asked the city for money to 
pay off a debt of the company collaterally se- 
cured by some of the bonds. They entered 
into an agreement whereby the city provided 
the money for that purpose, and in consider- 
ation thereof took back a large number of the 
bonds which were not negotiated, and the 
company cancelled the subscription made by 
the city. It was held that the transaction 
was fair, that the board of directors had 
authority to make it, and that it was free 
from molestation by a creditor of the com- 
pany on the ground of fraud.” He was in 
no position to claim any equity in his favor, 
as the transaction was beneficial to him in 
the removal of a creditor of the corporation 
under the agreement. 

The application of this principle of busi- 
ness necessity has been carried to the extent 
of protecting the holders of stock issued to 
them by a corporation as against its creditors 
who set up claims for unpaid subscriptions.'® 
And upon examination it will be found that a 
court of equity has only given sanction toa 
contract, fair under the circumstances at- 
tending it, and to require sufficient facts to 
be set forth in the bill to enable it to say 
whether or not they demand a close scrutiny 
of the creditors’ interests. 

The court so delared in Fogg v. Blair, and 
sustained the demurrer to the complaint on 
the ground that no allegation of the market 
value of the stock appeared therein; and as 
the court would not infer any such value, 
therefore no injury had been done. The de- 
fendant had agreed with a railroad company 
to build its road for a certain sum per mile, 
and take his pay for it in first mortgage 
bonds, and a certain number of shares of its 
stock. The plaintiff alleged that the cost per 
mile of road was only the value of the bonds, 
and, as a creditor of the company, asked to 
have the stock declared unpaid in defendant’s 
hands. At the time defendant entered into 
the contract the road was financially embar- 
rassed and subsequently became insolvent. 


2 Burke v. Smith, 16 Wall. 390. 
18 Fogg v. Blair, 189 U. 8s. 118; Clark v. Bever, Jd. 
96; Handley y. Stutz, supra. 
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He performed his contract, and the com- 
plainant failed to show any equity in his favor. 

The stock sold to defendant came from 
stock of the original issue, and he may be re- 
garded as the first holder of it, and for value. 
The case presents a different aspect from that 
made by representations of a company upon 
its organization that it has a capital stock of 
a certain amount, for it is doubtful if the 
stock had any intrinsic or any market value 
when the contract was entered into, as the 
railroad could not pay interest on its bonds. 
And, treating the company’s assets as a 
basis of credit, the fund had been very much 
reduced when Blair bought the stock. He 
took it for what it might sometime be in value, 
and Fogg, as a judgment creditor, knew the 
company’s financial condition. 

Upon the point of pleading, the allegation 
that dividends paid, in fact, from the capital 
of the corporation, ‘‘were unearned,’’ is in- 
sufficient to create an equitable showing for 
a creditor where the money was voluntarily 
paid by the corporation." And where the 
complainant, the purchaser of claims against 
an insolvent corporation asked relief to the 
full face value of the claims, the same court 
held it incumbent on him to show what he 
paid for the claims, and refused to create an 
equity for the purpose of speculation and 
then enforce it.” 

The trust-fund doctrine cannot be invoked 
to compel a stock-holding creditor to pay to 


another creditor the difference between what | 


the former paid for his stock and the par 
value thereof, where he took the stock in 
payment of his debt, because he paid all the 
shares were worth on the market; especially 
so if there is no sale for them.'® 

Doubtless, the limits of the rule of neces- 
sity was reached in a case’’ where the corpo- 
ration issued new stock, and gave it to 
purchasers of its new issue of bonds which 
were issued for strictly business purposes 
while the company was a going concern, but 
to meet a financial need and to recuperate it- 
self under new conditions, after impairment 
of its capital by loss or misfortune. These 
bonds were secured and offered on the mar- 
ket, but would not sell. The company, by 

44 Minn. Thresher Mfg. Co. v. Langdon, 44 Minn. 37. 

4 Hospes v. N. W. Mfg. & Car Co., 48 Minn, 174. 

1 Clark vy. Bever, 189 U. 8.96. As a matter of fact 


this stock had no market value. 
7 Stutz v. Handley, supra. 





advice of a banker, offered for every $1,000- 
bond sold, to give $1,000 worth of the new 
stock. Handley took bonds and stock under 
this offer, and a creditor of the company, 
upon its insolvency, brought suit to compel 
payment of the shares held by him. The 
question involved came before the court for 
the first time. It says: ‘‘The liability of a 
subscriber for the par value of increased 
stock taken by him may depend somewhat 
upon the circumstances under which, and the 
purposes for which such increase was made. 
If it be merely for the purpose of adding to 
the original capital stock of the corporation 
and enabling it to do a more profitable busi- 
ness, such subscriber would stand practically 
upon the same basis as a subscriber to the 
original capital. But we think that an active 
corporation may, for the purpose of paying 
its debts, and obtaining money for the suc- 
cessful prosecution of its business, issue its 
stock and dispose of it for the best price that 
can be obtained.”’ 

The foregoing decisions are in harmony 
with those applying the trust-fund dectrine, 
and are closely allied to those declaring the 
rights of a holder for value without notice of 
equities, who buys his shares upon the 
market.!* 

Third.—Barring a liability imposed upon a 
stockholder by either constitution or statute, 
he may successfully defend against any other 
on the ground that his shares have been 
fully paid for. In Coit v. The Guld Amal- 
gamating Co.,!’ Mr. Justice Bradley in speak- 
ing for the court says: ‘‘If the stock has 
been fairly created and paid for, there is an 
end of trusts in favor of anybody; and this 
does not affect the general proposition that 
unpaid subscriptions of stock are a trust 
fund.’”” * * * In that case the articles 
of incorporation permitted the payment of 
stock in property, and it was charged that the 
value placed upon it was fraudulent; but the 
court asserting that a gross over-valuation 
was strong evidence of fraud, said actual 
fraud is necessary to make one liable as a 
holder of stock not fully paid up. And it is 
clear from the authorities that the contract 

18 Foreman v. Bigelow, 5 Cliff. 508; Brent vy. Ehlen, 
59 Md. 1. Inthe former case are poimts of eminent 
counsel for respondent taken from their separate 
briefs, in which the discussion of stockholders’ liabil- 
ity is quite comprehensive. 

W 119 U. S. 343. 
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entered into between the corporation and its 
stockholders whereby the one issues its stock 
within the limits of its authority to persons 
who, in payment for the stock, give property 
at a valuation agreed upon under the contract, 
is binding upon the corporation, and in the 
absence of fraud it is conclusive upon a re- 
ceiver or assignee of the corporation.” In 
Coit v. The Gold Amalgamating Co., the 
only evidence of fraud was the difference be- 
tween the agreed and the subsequently as- 
certained value of the property; and that 
difference being so small comparatively, the 
case must have stopped far short of actual 
fraud, for the difference in the value is not 
indicative of any intent against the public. 
And in Clow v. Brown, the only charge was 
that the officers of the company did not col- 
lect the capital. That was regarded by the 
court as creating too narrow an issue, and it 
said that fraud must be alleged. Now, it 
goes without saying that fraud vitiates any 
transaction, whether it be a contract executed 
or executory. But strike it out of the ques- 
tions under consideration, and _ interested 
parties are relegated to the very terms of an 
agreement." Sometimes, the agreement im- 
poses conditions which courts will not tolerate 
even though there be no vicious intent mani- 
fested by them, but within the limits of fair- 
ness and public policy they will be permitted. 
Then, if there has been a sale of stock, the 
corporation got value for it; if the contract 
to take shares has not been performed by the 
subscriber to shares, he can be held to the 
terms of it; and if he owes anything, it be- 
longs to creditors first. And that may be all 
independent of a trust. But, if any attempt 
be made to dispose of corporate assets upon 
the bankruptcy of the company, they are then 
impressed with a trust in the hands of a re- 
ceiver and must be kept in solido for the 
benefit of creditors. Then secret arrange- 
ments between stockholder and corporation 
cannot be brought forward to defeat a cred- 
itor who is in utter ignorance of such trans- 
actions. Of course, if the creditor knows of 
such an agreement and has acted to his in- 
jury in spite of it, he cannot cry fraud. 

In conclusion, then, let the inquiry be— 

*® Clow vy. Brown, 31 N. E. Rep. (Ind.) 361; Phelan 
v. Hazard, 5 Dill. 45; Coffin v. Ramsdell, 110 Ind. 417; 
Clark vy. Farrington, 11 Wis. 306. It is incumbent 


upon a reeceiver to allege and to show fraud. 
21 Burke y. Smith, supra. 





First: Is the defendant a stockholder? 

a. By agreement. 

b. By estoppel or ratification. 

Second. Has he been released? 

a. By secret agreement and without full 
payment. 

b. By just and full consideration. 

Third. Did he pay full value for the stock? 

a. When originally issued. 

b. By subsequent purchase at market 
value. 

ce. On the market, a bona fide buyer. 

d. Payment in property at fair value. 

In general: The terms of his agreement 
govern. C. A. Bucknam. 

Minneapolis, Minn. 








NEGLIGENCE—PERSONAL INJURIES—PERMIS- 
SION TO EXAMINE MACHINERY—LIABILITY 
OF PROPRIETOR—LICENSEE. 


BENSON V. BALTIMORE TRACTION CO. 
Court of Appeals of Maryland, June 21, 1893. 


1. Where the president of a corporation grants a re- 
quest of ateacher for permission for a class of 30 or 
more pupils to visit the company’s power house for 
the purpose of viewing the machinery, such pupils 
are mere jlicensees, to whom the company owes no 
duty to provide against the the danger of accident. 

2. Where one of such pupils, while inspecting 
such machinery in company with the class and teacher, 
stepped into an open and unprotected vat of hot water 
located Where he was unable to see it, the company is 
not liable for damages for failure either to warn him 
of the existence and danger of the vat, or to protect it 
by cover or railing, or to sufficiently light the build- 
ing to enable him to see it. 


Roperts, J.: The demurrer concedes the 
facts presented by the appellant's pleading, and 
the question for our consideration is. do the facts 
stated entitle the appellant to maintain his action 
for the recovery of damages for the alleged 
wrongs which he claims to have sustained? The 
authorities appear to have classified this subject 
under these heads, to-wit: (1) Bare licensees or 
volunteers; (2) those who are expressly invited 
or induced by the active conduct of the defendant 
to go upon the premises; (3) customers and 
others, who go there on business with the occu- 
pier. Each case must largely depend upon the 
circumstances attending the occurrence, and it is 
not infrequently found to be difficult to determine 
whether the injured party is a mere licensee, or 
whether he is on the premises by the implied in- 
vitation or enticement.of the owner or occupier. 
Those who enter on business usually experience 
but small difficulty in defining their legal status. 
There ought to be no controversy in this case as 
to the object which the appellant had in seeking 
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admission to the power house of the appellee. It 
certainly was not for the benefit of the appellee 
that the visit was made, but it clearly was a 
mere license from the appellee assenting to the 
visit of the appellant and his schoolmates to an 
examination of the works and machinery in the 
power house, for the purpose of gratifying their 
curiosity or of improving their knowledge of the 
workmanship of the machinery, and of the man- 
ner in which such power was applied in moving 
the cars upon the streets of the city. There 
could not have been, under these circumstances, 
any possible opportunity for misconception as to 
the intention of the respective parties. Where 
could benefit accrue to the appellee by the visit 
of these young men on the occasion mentioned? 
When the president of the appellee indorsed on 
the application of Mr. Saville, ‘‘Admit the class 
as requested,’’ could any reasonable inference be 
drawn from such indorsement that the appellee 
was seeking to entice, allure, or induce the plaint- 
iff and his associates to visit the power houses in 
question? The building in question was not con- 
structed or used for exhibition or display, and 
the permission granted could only have been in- 
tended to give to the graduating class of the 
manual training school an opportunity to see and 
observe the application of vast power, obtained 
through the instrumentality of machinery of un- 
usual character, and thus supply the class with 
an interesting object lesson in practical mechanics. 
The vator sink in question was one of the ap- 
pliances in use by the appellee at the time of the 
happening of the accident, for the purpose of 
aiding in the accomplishment of the work to be 
done, and was not placed there as a mantrap. 
That it was located in apart of the building 
which was insufficiently lighted to enable the ap- 
pellant to see in time to prevent falling therein 
was not negligence fairly imputable to the appel- 
lee, but rather was it negligence on the part of 
the appellant to grope about in a house dedicated 
to the use of dangerous machinery and appliances 
located in an insufficiently lighted place. Take, 
as illustrating this view, the case of Pierce v. 
Whitcombe, 48 Vt. 127, where the plaintiff went 
at night to defendant’s house to buy oats. The 
defendant had no oats which he wished to sell, 
but by reason of the plaintiff's opportunity he 
agreed to sell him some, and they went together 
to the barn, where the oats was kept. While the 
defendant was seeking a measure, the plaintiff 
walked about the barn in the dark, and fell through 
a hole in the floor, and was severely injured. The 
court held that traveling about the granary in the 
dark not only contributed to the injury, but was 
the cause of it, and that plaintiff was not liable. 
It has not been contended that the vat or sink 
was such that the appellee, in the conduct of the 
business, might not lawfully construct or use, 
nor is it claimed that the injury happened through 
the willful or wantom misconduct or gross negli- 
gence of the appellee. As already stated, it is 


oftentimes difficult to determine whether the cir- 








cumstances make a case of invitation or only of 


mere license. ‘‘The principle,” says Mr. Camp- 
bell in his treatise on Negligence, ‘‘appears to be 
that invitation is inferred where there is a com- 
mon interest or mutual advantage. whilst a li- 
cense is inferred where the object is the mere 
pleasure or benefit of the person using it.” Sec- 
tion 44. Equally pointed is the language of Mr. 
Chief Justice Bigelow in delivering the opinion 
of the court in Sweeney v. Railroad Co., 10 Allen, 
372, where he says: **In order to maintain an ac- 
tion for an injury to person or property by rea- 
son of negligence or want of due care, there must 
be shown to exist some obligation or duty towards 
the plaintiff which the defendant had left undis- 
charged or unfulfilled. This is the basis on which 
the cause of action rests. There can be no fault 
or negligence or breach of duty where there is no 
act or service or contract which a party is bound 
to perform or fulfill. All the cases in the books 
in which a party is sought to be charged on the 
ground that he has caused a way or other place 
to be incumbered, or suffered it to be in a dan- 
gerous condition, whereby accident and injury 
have been occasioned to another, turn on the 
principle that negligence consists in doing or 
omitting to doan act by which a legal duty or 
obligation has been violated. Thus a trespasser 
who comes on the land of another without right 
cannot maintain an action if he runs against a bar- 
rier, or falls into an excavation there situated. 
The owner of the land is not bound to protect or 
provide safeguards for wrong-doers. So a licensee 
who enters on premises by permission only, with- 
out any enticement, allurement, or inducement 
being held out to’ him by the owner or occupant, 
cannot recover damages for injuries caused by 
obstructions or pitfalls. He goes there at his 
own risk, and enjoys the license subject to its 
concomititant perils. No duty isimposed by law 
on the owner or occupant to keep his premises, 
in a suitable condition for those who come there 
solely for their own convenience or pleasure, and 
who arenot either expressly invited to enter or 
induced to come upon them by the purpose for 
which the premises are appropriated and occu- 
pied, or by some preparation or adaptation of the 
place for use by customers or passengers, which 
might naturally and reasonably lead them to sup- 
pose that they might properly and safely enter 
theron.” Furtheron he adds: ‘A mere naked 
license or permission to enter or pass over an es- 
tate will not create a duty or impose an obligation 
on the part of the owners or person in possession 
to provide against the danger of accident.’ In 
Hounsell v. Smyth, 7 C. B. (N. S.) 738, the dis- 
tinction is clearly drawn between the liability of 
a person who holds out an inducement or invita- 
tion to others to enter on his premises by prepar- 
ing a way or path by means of which they can 
gain access to his house or store, or pass into or 
over theland, and in a case where nothing is 
shown but a bare license or permission tacitly 
given to go upon or through an estate, and the 
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responsibility of finding a safe and secure pas- 
sage is thrown on the passenger, and not on the 
owner, and the court says: ‘‘Suppose the owner 
of land near the sea gives another leave to walk 
on the edge of the cliffs, surely it would be absurd 
to contend that such permission cast upon the 
former the burden of fencing.’’ Substantially 
the same distinction is made in Barnes v. Ward, 
9C. B. 394; Hardcastle v. Railway, etc. Co., 4 
Hurl. & N. 67; Bolch v. Smith, 7 Hurl. & N. 741; 
and Scott v. DocksCo., HM LawT. (N.S.) 383. 
Mr. Justice Campbell, in Hargreaves v. Deacon, 
25 Mich. 1, speaking of the existence of pitfalls in 
the highways and upon private property, say: 
“Cases are quite numerous in which the same 
questions have arisen which arise in this case, 
and we have found none which hold that an ac- 
cident from negligence on private premises 
could make the ground of damages, unless the 
party injured has been induced to come by per- 
sonal invitation, or by employment which brings 
him there, or by resorting there as to a place of 
business or of general resort, held out as open to 
customers or others where lawful occasions may 
lead them to visit them. We have found no sup- 
port for any rule which would protect those who 
go where they are not invited, but merely with 
express or tacit permission, from curiosity or mo- 
tives of private convenience, in no way connected 
with business or other relations with the occu- 
pant.’’ The case in the record is lacking in many 
elements of strength to be found in the cases 
which we have cited, and presents a bald case of 
‘permission asked and leave granted.*’ There is 
no priority of relationship between the parties. 
The appellant was notin the power house by 
virtue of any right to be there. He only escapes 
being a trespasser because of the appellee's as- 
sent. Permission involves leave and license, but 
bestows no rights. Bolch v. Smith, 7 Hurl. & 
N. 745; Hounsell v. Smyth, supra; Maenner vy. 
Carroll, 46 Md. 222. 


It has been earnestly contended that by the ad- 
mission of the appellant to the power house in 
the manner stated a duty was thereby imposed 
upon the appellee to guard the appellant from 
the dangers of said vat **by warning him of its 
existence, or by covering the same, so as to make 
his passage through said premises reasonably 
safe.’ In this we do not concur. The vat 
Was apparently a partof the useful appliances 
connected with the purposes for which the power 
house was constructed, and was in no proper 
sense a mantrap. The appellee was under no ob- 
ligation to take one of his employees from his 
work to conduct the appellant and his school- 
mates and their teachers through the power 
house; nor was the appellee required to make al- 
terations in the mannerin which it was accus- 
tomed to conduct its business, in order that these 
young men might go through the building. They 
were under the control and direction of the 
teachers who accompanied them, and the appel- 
lee might have reasonably inferred that they 





were sufficiently cared for. Even though the 
guide had continued with the class, there was no 
reasonable guaranty that one of these 30 boys 
would not have fallen into the self-same vat. The 
principal of the school had, doubtless, some con- 
ception of the character of the machinery and ap- 
pliances contained in the power house, otherwise 
he would scarcely have sought admission: and if 
there was negligence any where, it consisted in 
bringing thirty-odd boys at time one to a building 
filled with dangerous machinery. It is doubtless 
true that, if the appellant had remained with his 
flelows,and contented himself with their more pru- 
dent course, he would not have met with the pain- 
ful accident which befell him. In the case of Oil 
Co. vy. Morton, 70 Tex. 400, 7S. W. Rep. 756, a 
party called at the office of the appellant, and re- 
quested permission to see one of its employees. 
He was informed by some one in the office where 
he would likely find the person he sought, and 
he went into the building for the purpose of find- 
ing him, and in the search he passed through a 
room where a large quantity of cotton seed was 
being manipulated, and, stepping upon a pile of 
cotton seed, a foot and a half to two feet in depth, 
his foot sank down through the seed into a screw 
or endless worm under the floor, and was thus in- 
jured. The worm was concealed from view by 
the cotton seed, which may have been in motion, 
but was not seen by the appellee, who had no 
knowledge of the existence of the worm. The ap- 
pellee’s business was with the employee he sought 
and not with the appellant. He did not request 
a guide, nor was any furnished, and no warning 
was given him of the danger. In this state of 
case the court, Maltbie J., delivering the opinion, 
said: ‘In our opinion, the facts fail to show 
that appellant owed appellee the duty to senda 
guide along to prevent him becoming entangled 
in the machinery and being injured for the rea- 
son he was not there on business with appellant, 
orj by its invitation, either express or implied, be- 
cause he made no request for any one to accom- 
pany him. ‘To require the proprietor of a steam- 
boat, a factory, or a mill, conducted in the usual 
manner, whenever a man should ask permission 
to see an employee engaged in his duties, to an- 
ticipate that such person might become involved 
in some dangerous machinery, hidden or open, 
would be to exact too high a degree of diligence; 
but the presumption should be indulged that the 
person making the inquiry is acquainted with the 
machinery, its construction and position. and 
needs no attendant, or otherwise he would have 
made arequest to that effect.”’ In the recent 
case of Ivay v. Hedges, 9 Q. B. Div. 80, the court 
went very far in support of the doctrine of non- 
liability of an ownerfor injuries occasioned to 
others while upon his premises. There a land- 
lord let out a house to several tenants, each of 
whom had the privilege of using the roof for 
the purpose of drying their linen. The plaintiff, 
one of the tenants, while on the roof, slipped, 
and the rail being out of repair (and known by 
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the landlord tobe so), fell through it into the 
court below. Lord Coleridge said that no lia- 
bility rested upon the defendant for not keeping 
the rail in repair, in the absence of an absolute 
contract for the use of the roof, and held that 
‘the tenant takes the premises as he finds them.”’ 
The opinion of Lindley, L. J., in the case of Bur- 
chell v. Hickisson, 50 Law J. C. P. 101, is to the 
same effect. 

In the appellants’ brief there appears a quota- 
tion from the opinion of the court in Maenner v. 
Carroll, 46 Md. 218, which is thought to sustain 
his contention in this court. It reads as follows: 
“There is no doubt of the general proposition 
that an obstruction or excavation made on party’s 
own land, and lawfully made, may give rise to an 
action upon proof that such obstruction or exca- 
vation was concealed, and the plaintiff was in- 
vited or induced by the act or conduct of the de- 
fendant to pass over or near such obstruction, in 
ignorance of its existence, whereby injury re- 
sulted. In such case the plaintiff would have a 
right to rely upon the good faith of the defend- 
ant.’ This is, however, only a part of the para- 
graph, which is somewhat misleading. Wecom- 
plete the paragraph, which reads as follows: 
‘‘And to this effect are several of the authorities 
relied on by the plaintiff’s counsel in this case; 
but there is nothing shown on the face of the 
count under consideration to justify the conelu- 
sion that the plaintiff was in any manner invited 
or induced, by any act of the defendants, to pass 
over the lot where the accident occured.’> And 
so, in this case, we are compelled to say that 
there is nothing in the declaration, supplemental 
with the request of Mr. Saville and the assent of 
the appellee, to justify the conclusion that the 
appellant was in any manner invited or induced 
by any act of the appellee to visit its power house, 
but he went there solely for his own personal 
benefit and pleasure, and he must take the con- 
sequences, unfortunate though they may be. It 
follows from what we have said that the court 
below committed no error in sustaining the de- 
murrer to the declaration, and the judgment 
must be affirmed. 


NotTE.—The distinctions made and the propositions 
of law laid down in the principal case are amply sup- 
ported by authority. The only embarrassment in 
cases of this kind arises from the difficulty of deter- 
mining in each particular case between a licensee and 
one who is upon property under an implied invitation. 

Trespasser.—It is clear that the owner of property 
owes no duty toa mere trespasser beyond that of inflict- 
ing no willful injury upon him. The owner of private 
grounds or buildings is not obliged to keep them 
safe,so that no injury shall result to trespassers or 
those who go where they are not invited but merely 
from curiosity or motives of private convenience in 
no way connected with either business, social or other 
relations with the occupant. 3 Lawson’s Rights, 
Remedies & Practice, 1992; Hargreaves y. Deacon, 25 
Mich. 1; Hamsell v. Smith, 7 C. B. (N.S.) 781; Zoe- 
bisch v. Tarbell, 10 Allen, 385; Parker y. Portland 
Pub. Co., 69 Met. 173; Evansville, ete. R. R. Co. vy. 
Griftin, 100 Ind. 221; Larmore y. Iron Co., 101 N. Y. 





391; Galveston Oil Co. v. Morton, 70 Tex. 400. A 
land-owner who maintains upon his premises a ma- 
chine not intrinsically dangerous is not liable in dam- 
ages to one who, without invitation, comes upon the 
land hoping to obtain employment and while there is 
injured through the breaking of the machine caused 
by a defect therein which the owner could discover 


by the exercise of reasonable care. Larmore v. Iron 
Co., 101 N. Y. 391, 54 Amer, Rep. 718. He is not under 
obligations to strangers to put guards around exca- 
vations made by him, unless such excavations are so 
near a public highway as to cause damagé under ordi- 
nary circumstance to persons passing upon the way and 
using ordinary care to keep upon the proper path; in 
which case he must take reasonable precautions to 
prevent injuries happening therefrom to such per- 
sons. Overholt v. Vieths, 93 Mo. 423, 3 Amer. St. 
Rep. 557. Thus the guests of a tenant occupying a 
house on the rear end of a lot, instead of using a way 
which the landlord had opened for their egress 
through an adjoining lot, the direct egress being ob- 
structed by some building operations on the front of 
the lot, undertook to grope their way through such 
unfinished buildings at night and wereinjured. It 
was held that the defendant was not liable. Rawiston 
y. Clark, 3 E. D. Smith, 366. In Kohn vy. Lovett, 44 
Ga, 251, the plaintiff in going to a fire in an adjoining 
house ran through the defendant’s store and fell into 
an excavation in the yard in the rear. It was 
held that the defendant was not liable. In an- 
other case, the defendant corporation in work- 
ing its coal mine threw out a pile of slack 
on its own land. The pile presented the ap- 
pearance of coal ashes. The land was not fenced. 
A stranger in the neighborhood in passing over the 
slack was burned. It was held that he had no right 
of action against the corporation. McDonald v. R. R. 
Co., 35 Fed. Rep. 38. A laborer employed in loading 
ice on board a vessel from the wharf after finishing 
his work went on board the vessel for the gratitica- 
tion of his curiosity and there fell down an open 
hatchway and broke his leg. It was held that the 
owners of the vessel were not liable. Severy v. Nick- 
erson, 120 Mass. 306. An employee of the owner ofa 
mine having a few moments’ leisure went into aa- 
other room in the mine to see some fellow-working- 
men and was killed by the falling in of the roof. 
Held, that the owner was not liable, although he had 
acquiesced in a custom among the miner’s to visit 
each other when not actively engaged. Wright v. 
Rawson, 52 Iowa, 329. In Lang vy. Cleveland, etc. R. 
Co., 78 Ind. 323, the plaintiff, while a trespasser en- 
tered an abandoned and decaying freight house and 
was injured by a piece of the building being blown 
against him in asudden storm. Held, that he could 
not recover of the company. And see Frazer y. South 
& North Ala. R. Co., 81 Ala. 185. 

Licensee.—So it is also well settled that the owner 
of property owes no duty to mere licensees, or those 
who come upon his premises by license merely or for 
their own convenience, to keep his premises in such 
condition that they shall not be injured. In entering 
on his property uninvited they assume all risks. 
Eisenberg v. Mo., ete. R. Co., 33 Mo. App. 85; Evans- 
ville, ete. R. Co. y. Griffin, 100 Ind. 221; Baltimore, 
etc. R. Co. v. State, 62 Md. 479; Galligan|v. Metacomet 
Manuf. Co., 148 Mass. 527. Where a person hoping to 
find a certain surgeon on board a foreign ship went 
aboard without objection being made and on making 
inquiry was directed to a room beyond a certain pas- 
sage pointed out he went forward accordingly and 
was struck by a bag of flour being lowered through 
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a hatch, it was held that being a mere licensee, if not 
a trespasser he could not recover of the owners of the 
vessel for the injuries thus sustained. Metcalfe v. 
Cunard Steamship Co., 147 Mass. 166. So where a 
person entered a railroad station in the evening to 
take atrain and after finding that the last train had 
gone, remained therein for his own convenience 
several minutes longer, during which the station 
master, the usual closing time having arrived, puts 
out the lights, he becomes, at most, a mere licensee 
and cannot recover for injuries sustained in leaving 
the station by reason ef the extinguishment of the 
lights. Heinlein v. Boston R. Co., 147 Mass. 136. See, 
also, Reardon vy. Thompson, 149 Mass. 267. A city is 
not liable for a death resulting from deceased’s going 
upon land of the city without invitation, though with- 
out objection and falling into an abandoned reservoir 
in process of being filled with earth. Clark v. City of 
Manchester, 62 N. H. 577. One who, without an in- 
vitation, visits for the purpose of paying a friendly 
call on the operator, a telegraph office owned and oc- 
cupied by a railroad company for its own purposes 
and convenience and which is located on its land and 
near its track though occasional messages are sent 
therefrom and received thereat for outside parties for 
pay, visits the office as a mere licensee and the com- 
pany is under no duty to keep the premises in safe 
and suitable condition for him and it is only liable for 
such willful and wanton injury to him as may be 
caused by the gross negligence of its agents or em- 
ployees. Woolwine’s Adm’r vy. Chesapeak & O. R. 
Co. (W. Va.),15 8. E. Rep. 81. While plaintiff was on 
premises adjoining her seeking her children, who 
were accustomed to play there, she was injured by 
the breaking of a decayed stairway. It was held that 
she could not recover from the owner of such prem- 
ises because she being onthe premises without invi- 
tation and as a mere licensee, the owner owed her no 
duty of protection. Sterger v. Vansiclen, 30 N. E. 
Rep. 987. And see also Stevens y. Nichols (Mass.), 
29 N. E. Rep. 1150. A person who enters a building 
containing offices, to inquire about a servant of the 
occupier of one of the offices who keep no servant’s reg- 
istry and who has no connection with such business, 
the building not being used or designed in any part 
for such purpose is a mere licensee therein; and the 
owner is not liable for injuries received by him 
through the unsafe condition of the building. Plum- 
mer v. Dill (Mass.), 31 N. E. Rep. 128 Where plaint- 
iff not a passenger, is injured while walking across 
defendant’s station grounds and platforms with de- 
fendant’s positive assent by falling through a trap 
door after dark and the door is not a concealed peril 
designedly laid, defendant is not liable to plaintiff 
therefor, she being a mere licensee. The meaning of 
licensee as used in this connection is one who is on 
premises by sufferance; closely allied to a trespasser. 
Where a person has a legal license, e. g., one granted 
upon a stipulated rent per month he is more than a 
mere licensee and a higher duty is owing him. See 
Allegheny v. Campbell, 107 Pa. St. 530. 

Persons Invited Expressly or Impliedly. — The 
owner or occupant of premises is bound to keep them 
safe as to all persons coming at his invitation, express 
or implied, on any business to be transacted by or with 
him or on his premises and this extends to the land, 
the house and the access to it. 3 Lawson’s Rights, 
Remedies and Practice, 1999, and cases cited. But 
the liability does not extend to parts of the premises 
not intended for visitors and to which they are 
neither invited nor expected to go (Murray v. Mc- 
Lean, 57 Ill. 378), nor where the injury is received in 





consequence of entering not by the usual way but by 
a route not intended for visitors or customers to use. 
The invitation need not be express but is in many 
cases to be implied, particularly in case of those who 
hold themselves out as willing to serve the general 
public in a certain capacity; as for instance in the 
case of storekeeper, Freer vy. Cameron, 3 Rich. 228; 
Power’s vy. Harlow, 53 Mich. 507; railroad companies 
as to their depots and station grounds, Texas, etc. R. 
Co.v. Best, 66 Tex. 116; Mckeene vy. Michigan, ete. 
R. Co., 51 Mich. 601; or one who keeps a public house 
or hall, Currier v. Boston Music Hall, 135 Mass. 
414. Conradt v. Clauve, 93 Ind. 476. The 
distinction between a license and an implied invita- 
tion, as the principal case illustrates, is often difficult. 
The principle seems to be thatjan invitation may be im- 
plied where there is a common interest or mutual ad- 
vantage: while only a license is inferred where the 
object is mere pleasure or the benefit of the party 
using it. See Hart v. Cole (Mass.), 35 Cent. L. J. 244, 
L. 8S. METCALFE, JR. 





BOOK REVIEWS. 





TIEDEMAN ON EQUITY. 

The author tells us that in this one volume, of eight 
hundred pages he has succeeded ‘‘with the ingenious 
aid of the publishers, in presenting the entire subject 
of equity jurisprudence, as it now obtains in the 
United States. All temptations to enter into historical 
and philosophical disquisitions upon this remarkable 
branch of law have been successfully resisted, in or- 
der to bring within the compass of one portly volume, 
an exposition of all the principles of equity jurispru- 
dence which now control action and determine civil 
rights.’”? Examined in the light of this statement, one 
cannot but be impressed with the great practical value 
of the work. It would, of course, be useless to con- 
tend that.it takes the place of such a treatise as that of 
Prof. Pomeroy which is in three large volumes and 
treats of the subject philosophically and critically. 
But here we have for the practitioner and student a 
compact, concise, well written statement of the doc- 
trines of equity, accurate in treatment, abundant and 
exhaustive in citations. Indeed we do not now recall 
any recent law book which contains such a mass of 
notes and citations proportioned to the extent of text. 
Though, upon the authority of the author, the work 
ean be called little more than a digest, we will say 
that it is an exceedingly valuable one, and just such a 
one as a practitioner is frequently in need of. Without 
going into the details of its plan or treatment we will 
content ourselves with saying that the chapters of 
which there are thirty-six, embrace every subject of 
equity jurisprudence, equitable remedies and their 
nature. It does not include equity procedure or prac- 
tice. The publishers are F. H. Thomas Law Book 
Co., St. Louis. 


THORNTON ON GIFTS AND ADVANCEMENTS. 


This, we believe, is the first work on the subject at 
least published in this country. The subject of gifts 
is growing in interest and value and the number of 
cases thereon in the reports constantly increasing. 
What isa gift, what constitutes a gift inter vivos, and 
what a gift mortis causa, what constitutes delivery 
of agift, are all questions of modern inte rest and we 
can see noreason why atext book should not especi- 
ally consider them. The subject of advancements, 
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being a species of gift, though a narrower topic, has 
appropriate treatment with it. Mr. Thornton has 
evidently given the subject much consideration and 
has diligently collated the authorities. We believe 
the book will be found of positive value. The printing 
and binding of the work is exceedingly good. Pub- 
lished by T. & J. W. Johnson & Co., Philadelphia. 








BOOKS RECEIVED. 





The American and English Encyclopedia of Law. 
Compiled under the Editorial Supervision of John 
Houston Merrill, Late Editor of the American and 
English Railroad Cases and the American and En- 
slish Corporation Cases. Volume XXII. Nothport, 

ong Island, N. Y.: Edward Thompson Company, 
Law Publishers. 1893. 








HUMORS OF THE LAW. 


A law student who has been studying ‘“‘Story’s 
Equity,” astonished his landlady one day at dinner by 
advising her to send a piece of very rare beef “into 
equity.’ ‘“For,’”? he made answer to her surprise, 
“equity considers everything done which ought to be 
done.”’ 

Asylum Warden (to visitors)—‘‘This, ladies and 
gentlemen, is the most hopeless case we have.’’ 

Visitor—‘‘What drove him crazy?’’ 

Asylum Warden—‘He was a juror in a case where 
medical experts were called in.” 
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Of ALL the Current Opinions of ALu the State 
and Territorial Courts of Last Resort, and of the 
Supreme, Circuit and District Courts of the 
United States, except those that are Published 
in Full or Commented upon in our Notes of 
Recent Decisions. 
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1. AcTIONS — Legal and Equitable.—A suit brought 
originally in equity to enforce a mechanic’s lien and 
for personal judgment, may,on abandonment of the 
lien, be tried by a jury as an action at law.—SURBER V. 
KITTINGER, Wash., 33 Pac. Rep. 507. 

2. ACTION — Assignment to Attorney.—The assign- 
ment of claims to the clerk of the assignor’s attorney, 
and an action thereon in the clerk’s name, are not af- 
fected by Pen. Code, § 161, prohibiting an attorney from 
having claims assigned to him with intent to bring suit 
thereon, although the clerk is an attorney admitted to 
practice, where there was no solicitation on the part 
of any attorney that the claims be put in suit, and the 
assignment was made as a mere matter of convenience, 
for the purpose of collection.—TULLER V. ARNOLD, 
Cal., 38 Pac. Rep. 445. 

8. ACTION — Splitting — Assignment.—A creditor hay- 
ing a single cause of action for a sum of money cannot 
by asgignment split up such cause of action, and there- 
by subject the debtor toa numberof suits based on 
such assignment.—GERMAN FIRE INS. CO. V. BULLENE, 
Kan., 33 Pac. Rep. 467. 

4. ADMINISTRATION—Claims.—Code Civil Proc. § 1496, 
requires an executor to indorse on a claim its accept- 
ance or rejection, and, if not done within 10 days, pro- 
vides that the neglect may, ‘‘at the option of the 
claimant,” be considered a rejection. Plaintiff's claim 
was presented January 16, 1891. Her attorneys were 
told that nothing had been done with it, and on Feb- 
ruary 7, 1891, were told they could consider it rejected. 
It was in fact indorsed ‘‘Rejected” February 2, 1891, 
though the fact was concealed from plaintiff: Held, 
that plaintiff had the right to consider the claim re- 
jected February 7, 1891, and an aetion thereon within 
three months from that date was within Code Civil 
Proc. § 1498, providing for a suit ona claim within 
three months from its rejection.—COWGILL V. DINWID- 
DIE, Cal., 38 Pac. Rep. 439. 

5. ADMINISTRATION—Assets in Foreign State.—Where 
an administrator collects assets of the estate in a for- 
eign country, with which he pays foreign creditors, 
the payments cannot be allowed, andthe collections 
should consequently not be charged to him.—JONES V. 
JONES, 8. Car., 178. E. Rep. 802. 

6. ADMIRALTY—Jurisdiction.—An admiralty court has 
no jurisdiction of an action to reform a policy of ma- 
rine insurance.—WILLIAMS V. PROVIDENCE WASHINGTON 
Ins. Co., U. 8. D. C. (N. Y.), 56 Fed. Rep. 159. 

7. ADOPTION—Examination of Child.—Civil Code, §§ 
222-226, provide, as necessary to the adoption of a 
child, that the person adopting must be at least 10 years 
older than the child; that certain persons must con- 
sent, including the ehild if over12 years of age; and 
that the child, the person adopting, and other persons 
whose consent is necessary, must appear before the 
connty judge, andthe necessary consent must there- 
upon be signed, and an agreement executed by the 
person adopting to educate and treat the child in all 
respects as his own. Section 227 provides that the 
judge must examine ‘‘all persons appearing before 
him,” each separately, and, if satisfied that the inter- 
ests of the child will be promoted, shall make an order 
ofadoption: Held, that the examination of a child 
under the age of consent is not necessary. —IN RE 
JOHNSON’S ESTATE, Cal., 83 Pac. Rep. 460. 

8. APPEAL — Supersedeas Bond.—Where the sure- 
ties on a supersedeas bond become insolvent after the 
approval of the bond, the plaintiff in error will be re- 
quired to file a new bond, with good and sufficient 
sureties, within a time to be limited by the appellate 
court; and, in default of his doing so, the supersedeas 
will be vacated.—FLORIDA ORANGE HEDGE FENCE Co. 
Vv. BRANHAM, Fla., 13 South. Rep. 281. 
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9. APPEAL—Condemnation Proceedings.—No appeal 
lies directly to the supreme court from a decree or or- 
der ofthe probate court, granted on a petition by a 
street-railroad company to condemn a right of way 
under Act Feb. 26, 1889, authorizing such a company to 
condemn land in the manner provided by Code 1886, 
pt. 3, tit. 2, ch. 15, art. 2, for condemning land for pub- 
lic uses.—LOUISVILLE & N. R. CoO. V. PEOPLE’S ST. Ry. 
& Imp. Co., Ala., 13 South. Rep. 308. 

10. APPEAL FROM JUSTICE—Filing Transcript.—Under 
Code Civil Proc Neb. § 1008, on appeal from the decis- 
ion of a county judge exercising the jurisdiction ofa 


justiee,a certified transcript of the proceedings must © 


be delivered by the appellant to the clerk of the court 
to which the appeal is taken within 30 days after the 
rendition of the judgment.—SwopPE V. SMITH, Okla., 33 
Pac. Rep. 504. 

1l. APPEAL FROM JUSTICE COURT — Dismissal.—A 
party appealing froma judgment of a justice of the 
peace to the district court may dismiss his appeal, 
without the consent of the appellee, at any time before 
the cause is submitted to the court or jury.—EDEN MU- 
SEE V. YOHE, Neb., 54N. W. Rep. 866. 

12. APPELLATE PRACTICE—Judicial Notice.—The su- 
preme court will take judicial notice that the person 
who signed the decree appealed from was judge of the 
trial court at the time the decree was signed.—VAHLE 
v. BRAC KENSIECK, IIl., 34 N. E. Rep. 524. 

13. ATTACHMEN1—Sheriffs and Constables.—In an ac- 
tion by attachment a garnishee was ordered to hold 
sufficient property ofthe debtorto satisfy the debt, 
which he failed to do. After the garnishment, an- 
other creditor levied an attachment ona part of the 
property in the garnishee’s hands, and upon satisfac- 
tion of the garnishee’s claim sold the remainder under 
the second attachment, neither the officer nor his at- 
torney having notice of the garnishment: Held, that 
under the testimony the officer under the second at- 
tachment was not liable to the attaching creditor un- 
der the first attachment for the amount of his claim.— 
DOWNING V. OVERMIRE, Neb., 55 N. W. Rep. 880. 

14. BoNDsS.—A man who owns land worth $75,000, in- 
cumbered for $13,000, and other land worth $12,000, and 
incumbered for $3,000, is a sufficient surety for a bond 
of $5,000.—ZUCKERMAN V. HAWES, Ill., 34 N. E. Rep. 479. 


15. BOUNDARIES — State Line —The boundary line 
between Illinois and Iowa is the middle line of the 
principal channel of the Mississippi river.—KEOKUK & 
HAMILTON BRIDGE Co. v. PEOPLE, Ill., 34N. E. Rep. 
482. 

16. CARRIERS — Ejection of Passenger.—A passenger, 
occupying more than one seat in a railroad train con- 
trary to the rules of the company, and who resists any 
attempt of the truinmen to confine him to a single seat 
by displaying a pistol, may be removed from the train, 
whether other passengers were inconvenienced or 
not.—GULF,C.& 8S. F. Ry. Co. v. Moopy, Tex., 228. 
W. Rep. 1009. 

17. CARRIERS—Liability for Stolen Baggage.—When a 
passenger buys a ticket from a carrier to a point be- 
yond its line, which limits the carrier’s liability to its 
own line, and the passenger procures her baggage to 
be checked, and pays for the excessive weight over 100 
pounds, the carrier is not liable for property stolen 
from the baggage before reaching its destination, but 
while on aconnecting line.—GuLF, C. & 8. F. Ry. Co. 
vv. 10NS, Tex., 22S. W. Rep. 1011. 


18. CARRIERS — Passengers—Defective Road-bed.— 
It is not culpable negligence on the part of a railroad 
company inthe construction of its road-bed, track, 
and culverts, if it has failed to provide against such 
extraordinary and unprecedented storms, floods, or 
ot her inevitable casualities caused by the hidden forces 
of nature, unknown to common experience, and which 
could not have been reasonably anticipated by that 
deg ree of engineering skill and experience r-quired in 
the prudent construction of such railroad.—LIBBY V. 
MANNE CENT. R. Co., Me., 26 Atl. Rep. 943. 





19. CARRIERS OF GOODS — Bill of Lading. — Sayles’ 
Civil St. art. 280, provides that common carriers are 
required, when they receive goods for transportation, 
to give tothe shipper, when it is demanded, a bill of 
lading or memorandum in writing stating the quantity, 
character, order, and condition ofthe goods: Held, 
that an expense account furnished by the carrier to 
the shipper after the arrival of goods at their destina- 
tion, showing the amount of freight charges due, is 
not a part of the bill of lading.—SCHLOSS V. ATCHISON, 
T. &S. F. Ry. Co., Tex., 22S. W. Rep. 1020. 


20. CONSTITUTIONAL Law — Insanity — Sup port.—The 
provision of the statute authorizing suit to be main- 
tained against the party legally bvund forthe support 
of an insane person, by the county which has paid for 
the care, board, and treatment of such insane person at 
the insane hospital of this State, upon the finding of 
such insanity by the commissioners of said county, is 
in conflict with section 1, art. 9, ofthe constitution of 
Nebraska, and is therefore inoperative and void.— 
BALDWIN V. DOUGLAS COUNTY, Neb., 55 N. W. Rep. 875. 

21. CONSTITUTIONAL LAW — Registration of Voters.— 
St. 1892, ch. 351, § 22, providing that certain persons, 
before registering for election purposes, must read 
from the official edition of the constitution, and write 
their names, is not in violation of the fourteenth 
amendment of the constitution of the United States.— 
STONE V. SMITH, Mass., 34 N. E, Rep. 521. 

22. CONSTITUTIONAL Law — Special Legislation—Lien 
for Materials.—Code, §§ 2485, 2486, providing that certain 
employees and persons furnishing supplies to railroads 
and mining and manufacturing companies chartered 
or doing business inthe State shall have liens on the 
franchise, gross earnings, and real and personal prop- 
erty of such companies superior to any mortgage, deed 
of trust, sale, or conveyance executed since March 21, 
1877, is not in violation ofthe fourteenth amendment 
to the constitution of the United States, as being 
unequal and class legislation.—VIRGINIA DEVELOPMENT 
Co. V. CROZER IRON CO., Va., 17S. E. Rep. 806. 

23. CONSTITUTIONAL Law—Statutes—Title. — Chapter 
57, Sess. Laws 1889, providing for the descent of real 
property and the distribution of personal property of 
intestates, the disposition of homesteads of intestates, 
the barring of an insane wife’s interest in the hands 
of her husband by deed of her guardian, and the 
abolition of the estates of dower and curtesy, is void, 
because it contains more than one subject.—TRUMBLE 
v. TRUMBLE, Neb., 55 N. W. Rep. 869. 


24. CONSTITUTIONAL LAW—Title to Acts.—Laws 1889, 
p. 24, entitled ‘‘An act to provide for an appeal from 
the board of county commissioners upon disallowance 
of petition for modification of assessment,’ provides 
(section 8) that ‘‘the board or district court, in the 
consideration of such petition, shall be governed by 
the values fixed upon other assessable property simi- 
larly situated in such county, for the purposes of 
taxation: Held, that the act did not violate Const. 
art. 5, § 21, which provides that “no Dill shall be passed 
containing more than one subject, which shall be 
clearly expressed in its title.””— CATRON Vv. BOARD OF 
Com’RS, Colo., 33 Pac. Rep. 513. 


25. CONTRACT — Certainty. — An agreement to enter 
into a contract in the future, in order to be enforceable, 
must express all the material and essential terms of 
such future contract, and not leave any of them to 
be agreed on in the future. —SHEPARD V. CARPENTER, 
Minn., 55 N. W. Rep. 906. 


26. CONTRACT—Construction—Corporation Promoters. 
—R agreed to convey certain property toH, or toa 
corporation to be formed by H, and H agreed to pay R 
$5,000, to issue to him half of the capital stock of the 
corporation, and to deposit with the corporation’s 
treasurer $25,000 to be used in developing said property: 
Held, that the $25,000 paid to the corporation should 
not be credited to Ronthe books of the company.— 
HARDEE V. SUNSET OIL Co.,U. 8. C.C. Cal.),5 Fed. 
Rep. 51. 











—sS =—- oO 


om a 


a ae Go — 8. a 


a a oe 






















VoL. 37 





CENTRAL LAW JOURNAL. 





223. 








27. CONTRACTS — Professional Services. — Defendant 
contracted to pay to plaintiff’s intestate, in considera- 
tion of professional services to be rendered by him in 
the common pleas, probate, circuit and supreme 
courts of Ohio in and about a certain partition suit, 
one third of all the fees that defendant should receive 
as counsel for certain of the parties. Defendant’s fees, 
under the agreement between him and his clients, 
were contingent upon their success in the suit. The 
suit was tried in the common pleas, resulting ina 
judgment for a few of defendant’s clients. The intes- 
tate then died, and the case was appealed to the circuit 
court: Held, that the contract is an entirety, and 
there could be no recovery thereunder, as the intestate 
did not complete the services to be rendered.—HARTU- 
PEE V. CRAWFORD, U.S. C. C. (Ohio), 56 Fed. Rep. 61. 

28. ‘*‘CONVEYANCE”’—What Constitutes — Mortgage.— 
Civil Code, § 1215, provides that “the term ‘conveyance,’ 
as used in sections 1213 and 1214, embraces every in- 
strument by which any estate or interest in real 
property is created, aliened, mortgaged, or incum- 
bered, or by which the title to any real property may 
be affected, except wills.” Section 2920 defines a 
mortgage as ‘‘a contraet by which specific property is 
hypothecated for the performance of an act without 
the necessity of a change of possession:” Held that, 
since section 1215 defines the term ‘‘conveyance,” as 
used in the recording act only, a mortgage, according 
to the definition given in section 2920, was not a con- 
veyance.—STEWART V. POWERS, Cal., 33 Pac. Rep. 487. 

29. CORPORATIONS — Ultra Vires. — The fact that a 
corporation may not have been authorized to deal in 
certain goods does not justify an assignee for creditors 
of the corporation in refusing payment for such goods, 
the goods themselves or proceeds therefrom forming a 
part of the estate.—IN RE PENDLETON HARDWARE & 
Imp. Co., Oreg., 33 Pac. Rep. 544. 

30. COUNTIES — Free Gravel Roads.—Since the board 
of commissioners, in constructing free gravel roads, 
represent the interests of property owners, and do not 
act as agents of the county, proceedings by the con- 
tractor to enforce a claim for extra work are pot 
maintainable against them in their representative 
capacity.—LITTLE V. BOARD OF COM’RS OF HAMILTON 
County, Ind., 34 N. E. Rep. 499. 

31, COUNTIES — Opening Highway. — Rev. St. 1881, § 
5028, provides that ‘‘the order for layiug out of any 
highway shall specify the width thereof:” Held, that 
an order of the commissioners that ‘‘a road be estab- 
lished and opened as prayed forinthe petition” was 
void, there being no statutory requirement that the 
petition in such acase should mention the width of 
the road.—HUDSON V. VOREIS, Ind., 34 N. E. Rep. 503. 

32. CRIMINAL Law—Assault with Intent to Murder.— 
Under an indictment charging that defendant, with 
malice aforethought, committed an assault with intent 
to murder, defendant may be convicted of assault and 
battery or simple assault, of which malice aforethought 
is not an ingredient, and hence defendant is not 
entitled to an instruction that he should be acquitted 
unless malice aforethought is shown.—HORN V. STATE, 
Ala., 13 South. Rep, 329. 


38. CRIMINAL Law—Carrying Weapons — Evidence.— 
Asthe act of carrying a concealed weapon is continuous 
on a trial for such offense evidence is admissible that a 
few minutes before the act shown by the complaining 
witness another witness saw a pistol in defendant’s 
hip pocket.—DEAN V, STATE, Ala., 13 South. Rep. 318. 


34. CRIMINAL Law — Former Jeopardy. — Where a 
party has been prosecuted by the municipal authority 
of the city for fighting and disturbing the peace, this 
is no bar toa prosecution for the same offense by the 
State.—STaATE V. CLIFFORD, La., 18 South. Rep. 281. 

35. CRIMINAL Law — Homicide — Self-defense. — In- 
structions that, when self-defense is pleaded, ‘the 
burden is on defendant to show an impending danger, 
ete,, “from Which there was no other probable means 
of escape,” also that the circumstances must have 











been sucd as to impress a reasonable man with “belief 
of his imminent peril, and of the existence of an 
urgent necessity to take the life of his assailant,” do 
notimply the duty of flight where it would increase 
the peril, and are not therefore erroneous. — WILKINS 
Vv. STATE, Ala., 13 South. Rep. 312. 

86. CRIMINAL Law — Larceny by Bailee — Attorney’s 
Lien. — Defendant, an attorney, received money for 
which he gavea written receipt, reciting that it was 
received of W for bail of L, to be returned to Won 
final disposition ofthe charge: Held, on indictment 
for the crime of larceny by bailee, in that defendant, 
after receiving back the money fromthe magistrate,. 
converted itto hisown use, thatit was not varying 
the receipt by parol testimony to show, in proof of the 
allegation of the indictment, that the money belonged 
to another than W.— STaTE v. LUCAS, Oreg., 33 Pac. 
Rep. 538. 

37. CRIMINAL Law — Prostitution. — The offense of 
taking away agirl forthe purpose of prostitution is 
not committed by one who takes her to an unoccupied 
house, that a third person might, forthat one occasion, 
have intercourse with her.—HaYGOoD V. STATE, Ala., 
13 South. Rep. 325. 

38. CRIMINAL Law — Taking Animal — Necessity of 
Prosecutor. — Code, § 3861, which makes it a misde- 
meanor to take an animal or vehicle for temporary 
use without authority, and provides that no prosecu- 
tion shall be commenced or indictment found except 
on complaint of the owner or person having control of 
the animal or vehicle, does not require the owner or 
peyson having control to become a ‘‘prosecutor,” 
within the meaning of Code, § 4354,sothat his name 
must appear on the indictment.—BLACKMAN V. STATE, 
Ala., 13 South. Rep. 316. 

39, CRIMINAL EVIDENCE—Howmicide — Dying Declara- 
tions.—The test to be applied to dying declarat:ons to 
determine their admissibility is whether, if living, 
deceased would have been permitted to testify to the 
things contained in the declarations. — STATE Vv. Foor 
YOu, Oreg., 33 Pac. Rep. 536. 

40. CRIMINAL EVIDENCE—Prostitution — Night Walk- 
ing. — On a trial for night walking, evidence that 
defendant had been seen at night talking to men ata 
certain bar, and that the women who visited the bar 
were prostitutes, is admissible, though the proprietor 
of the bar also had a general grocery store under the. 
same roof, and other people went there besldes pros- 
titutes.—WILLIAMS V. STATE, Ala., 13 South. Rep. 333. 


41. CRIMINAL PRACTICE—False Pretenses.—An indict- 
ment under Rey. St. 1889, § 3826, charged defendant 
with feloniously obtaining from another a note, ‘‘by 
means and use ofa trick and deception and by false, 
and fraudulent representations and statements, and 
false and fraudulent pretenses, and by means of a con- 
fidence game, and by means of the use of a written in- 
strument,” etc.: Held, not to be sufficiently explicit 
as to the means used to inform defendant of the nature 
of the accusation against him, as required by Const. 
art. 2, Sec. 22, though it was in the form prescribed by 
section under which it was drawn.—STATE V. CAM- 
ERON, Mo., 22S. W. Rep. 1024. 


42. DECEIT—Fraudulent Representations.—In an ae- 
tion to recover for false representations made by de- 
fendant as to the financial condition of a merchant, 
whereby, plaintiff alleges he was induced to make 
loans to such merchant, resulting in losses, itis nota 
defense that plaintiff also made some other examina- 
tion and inquiries, for the action may be maintained if 
the false representations were a material, though not 
the sole, inducement to making the loans.—SOUIX Nat. 
BANK V. NORFOLK STATE BANK, U. 8. C.C. of App., 56 
Fed. Rep. 139. 

43. DEED—Covenants against Incumbrances.—1! Hill's 
Code, § 1424, provides that a warranty deed containing 
the words “convey and warrant” shall be construed to 
contain express covenants by the grantor to the 
grantee, his heirs and assigns, that the premises are 
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free from all incumbrances, ‘‘and such covenants shal! 
be obligatory upon any grantor, his heirs and personal 
representatives, as fully and with like effect as if writ- 
ten at full length in such deed:” Held, that the statute 
did not apply to adeed which was not drawn in view 
of the statute, and which set out the exact things war- 
ranted by the grantor.—LEDDY Vv. ENOs, Wash., 33 
Pac. Rep. 508. 

44. DEED OF LEASED LAND—Notice to Purchaser.— 
The owner of land leased it for five years to defendant, 
for cash rental, but the lease was not recorded. The 
latter sublet it, by recorded lease, to B, fora share of 
the crops. Thereafter the owner conveyed the land, 
with the rents and profits, by full warranty deed, to 
plaintiff, ‘‘subject, however, to.a lease to B, which said 
lease expires” nearly two years from the date of the 
deed: Heldthat, inthe absence of actual notice to 
plaintiff of defendant’s interest under his lease from 
the owner, plaintiff was entitled tothe rents and profits 
after his purchase to the land, as the record of the 
lease from defendant to B was not constructive notice 
to plaintiff of defendant’s interest.—GARBER Vv. GIA- 
NELLA, Cal., 33 Pac. Rep. 458. 

45. DEED—Reformation—Mistake.—A bill to reform a 
deed is sufficient which alleges that complainants were 
illiterate, and did not understand its meaning, but re- 
lied on one G, whom they believe to be acting as their 
attorney, who advised them that the deed was in ac- 
cordance with the actual verbal agreement, but that 
said G was in fact the attorney of defendant, and that 
G and defendant fraudulently drew the deed so as to 
obtain an advantage over complainants.—ARCHER V. 
CALIFORNIA LUMBER CO., Oreg., 33 Pac. Rep. 526. 

46. DEED — Subject to Mortgage.—A pre-emption 
claimant, before final proof and payment, mortgaged 
the claim to secure the repayment of money borrowed 
to perfect hertitle. Aftershe had entered upon and 
paid for the land, and had received her certificate of 
purchase, she conveyed a part ofthe claim to one H: 
Held that, as the title acquired by the pre-emptioner 
from the United States inured to the benefit of the 
mortgagee when acquired, the conveyance to H was 
subject to the mortgage.—STEWART V. POWERS, Cal., 
33 Pac. Rep. 489. 

47. DIVORCE—Marriage.—An order for a judgment of 
divorce without an entry of judgment thereon does 
not change the status of manand wife. Though a judg- 
ment of divorce is entered as of the date of the findings 
and order for judgment on which itis based, it does 
not take effect from the date of such order, and render 
an intervening marriage by one of the parties legal, so 
as to support an information for adultery, alleged to 
have been thereafter committed by the other party to 
the latter marriage.—STaTE Vv. EATON, Wis., 55N. W. 
Rep. 890. 

48. EASEMENTS — Water Rights.—Plaintiff, with de- 
fendant’s consent, conducted water toa tank on his 
lot from a spring on defendant’s lot. Thereupon he 
took possession of another lot, owned by defendant, 
and conducted water tothe latter lot from the tank. 
Having used the water about eight years, he sur- 
rendered possession of the lot to which he had no title, 
and about a year thereafter purchased the same with 
its appurtenances, and sold the loton which was the 
tank. Inthe conveyance to plaintiff no mention was 
made of the right to use the spring, but there was evi. 
dence that it was understood that he might use it so 
long as defendant did not need it: Held, that plaintiff 
had no water rights in the spring appurtenant to the 
lot.—BELL Vv. SAUSALITO LAND & FERRY CO., Cal., 33 
Pac. Rep. 449. 


49. EJECTMENT—New Trial.—Under Civil Code Colo. 
1887, § 272, which provides that a party against whom a 
judgment in ejectment is rendered may, by paying the 
costs before the next term, obtain a vacation ofthe 
judgment, but that he can have only one new trial as 
of right, one who has obtained from the supreme court 
the reversal of a judgment rendered against him in 
ejectment, and who has had judgment rendered against 





him a second time, may have such second judgment 
vacated on paying the costs, since the judgment re- 
ferred to inthe statute is a valid judgment.—CAMPBELL 
v. IRON SILVER MIN. Co., U.S. C.C. (Colo.), 56 Fed. 
Rep. 133. 

50. EJECTMENT—Title—Adverse Possession.—Where a 
mortgagor remains in possession after foreclosure and 
sale for 7 years, and his widow continues in possession 
30 years after his death, but gives no notice of any 
claim of title tothe true owner, who pays the taxes, 
such widow cannot claim title by adverse possession, 
though she made substantial improvements on the 
land while in possession by clearing, fencing, and 
cultivating it. In such casethe statute of limitations 
does not begin to run against the true owner’s right to 
recover possession until notice to him ofthe hostile 
claim.—NEILSON V. GRIGNON, Wis., 55 N. W. Rep. 890. 

51. EMINENT DOMAIN — Compensation.—Where the 
award of commissioners appointed to assess damages 
for the right of way of arailroad company gives toa 
person in possession of the land, a part of which is ap- 
propriated, and having only a life interest therein, a 
gross sum for compensation, as the owner thereof, 
such person may appeal fromthe ward, and he will 
not be required tojoin with him, in his appeal, the 
owner of the legal title of the land.—CHIcaGo, K. & N. 
Ry. Co. Vv. ELLIS, Kan., 43 Pac. Rep. 478. 

52. Equity — Canceling Deeds.—The mere fact that 
one of the parties to a contract was insane (he not 
having been so adjudged by judicial proceedings) does 
not render the contract void, but at most only void- 
able, and constitutes no ground for setting it aside 
where the other party had no notice of the insanity, and 
derived no inequitable advantage from it, and where 
the parties cannot be placed in statu quo.—SOHAPS V. 
LEHNER, Minn., 65 N. W. Rep. 911. 

53. Equity — Jurisdiction — Trust Property.—Where 
the trustees forthe benefit of a married woman and 
children born and to be born unintentionally commit a 
devastavit by purchasing unimproved land, a court of 
equity, prior to the act of 1862, authorizing such courts 
to sell the interests of unborn children, had jurisdic- 
tion to order a sale of the land in order to relieve the 
trustees and preserve the trust; and the fact that 
children were not born in time to be made parties to 
the suit does not affect thetitle of the purchaser.— 
SEEGER V. HUNTING, Md., 26 Atl. Rep. 960. 


54. ESTOPPEL—What Constitutes.—_In an action for 
the purchase price of oats, defendants alleged that 
plaintiffs were the stockholders, officers, and agents of 
a mill company; that the oats in question were bought 
by defendants of said mill company; that the price of 
the oats was credited on an indebtedness ofthe mill 
company to defendant; and that the price paid was 
higher than defendaut would have paid if he had not 
purchased from the mill company, which was his 
debtor, as aforesaid: Held, that these facts did not 
constitute an estoppel.—WALKER Y. BAXTER, Wash., 
33 Pac. Rep. 426. 


55. EVIDENCE—Objections to Depositions.—Where a 
witness does not reside in the county where the trial 
ofa civilaction is to be had, and his deposition is 
regularly taken in the county of his residence, and 
filed in the district court of the proper county, it is not 
a good objection, when the deposition is offered to be 
read, forthe opposing party to merely state “that the 
witness has been in attendance upon the court, and is 
at present, it is believed, on his way tothe place of 
trial.”—EBY V. WINTERS, Kan., 38 N. E. Rep. 471. 


56. EVIDENCE—Parol Evidence.—It is competent to 
prove by parol the existence of any separate oral 
agreement as to any matter asto which a written in- 
Strument is silent, and which is not inconsistent with 
its terms, when it is apparent that the parties did not 
intend the writing to be acomplete and final statement 
of the whole transaction between them.—PHOENIX 
PuB. CO. ¥. RIVERSIDE CLOTHING Co., Minn., 55 N. W. 
Rep. 912. 
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57. FEDERAL CouURTS — Jurisdiction.—Act March 3, 
1887, corrected by the act of August 13, 1888, after fixing 
the jurisdiction of the circuit court, provides that, 
‘‘where the jurisdiction is founded only onthe fact 
thatthe parties are citizens of different States, suit 
shall be brought only in the district of the residence of 
either the plaintiff or the defendant:” Held, that this 
requirement is not jurisdictional in its nature, but 
confers only a personal privilege of exemption on the 
defendant, which may be waived by a general appear- 
ance, or by pleading to the merits of the action; and an 
objection to the jurisdiction on this ground, made for 
the first time by motion in arrest of judgment, is too 
late.—SOUTHERN Expo. Co. v. Topp, U. 8. C. C. of 
App., 56 Fed. Rep. 104. 


58. FEDERAL Courts — Jurisdiction — Suits against 
States.—The act of 1890 granting money in aid of agri- 
cultural colleges established by the States (26 Stat. 417), 
provides that the money shall be paid ‘‘to each State” 
in certain proportions, which are spoken of as ‘‘ap- 
propriated to the States;” thatthe fund, if lost, shall 
be replaced “by the State to which it belongs.” It also 
provides that the money shall be actually paid to the 
State treasurer, who shall, upon the order of the 
trustees entitled thereto, pay it overtothe treasurer 
of such institution: Held, that this imports a grant to 
the State, as a political body, of a fund to be adminis- 
tered by the State; and hence the United States Circuit 
Court has no jurisdiction to determine the rights of 
conflicting claimants to the fund, by a suit to restrain 
the State treasurer from paying the money to one of 
them, for that is, in effect, a suit againstthe State.— 
BROWN UNIVERSITY V. RHODE ISLAND COLLEGE OF 
AGRICULTURE, U.S. C. C. (R.I.), 56 Fed. Rep. 55. 


59. FRAUDS, STATUTE OF—Part Performance.—Where 
one to whom a purchaser of land at a sheriff’s sale 
agrees, by parol, to convey it, is allowed to take and 
hold possession for about 13 years, and fully pays the 
purchase money, there is such part performance as 
takes the contract out of the statute of frauds.—WaTTSs 
v. WiTT, 8. Car., 17S. E. Rep. 822. 


60. FRAUDULENT CONVEYANCES—Apparent Ownership. 
—A wife intrusted her separate property to her hus- 
band to invest and mahage in his own name, he to 
transfer it to her when she so desired. While itso 
stood in his name, he entered into business, and 
bought merchandise of persons who knew from the 
records that it was in his name, and who relied on his 
apparent ownership in giving him credit. It was 
conveyed by the husband to the wife while he was 
stillsolvent: Held, that it not having been put in the 
husband's name for the purpose of giving him credit, 
and no representations that it was his having been 
made, andthe wife not having known that credit was 
given him on the faith of such apparent title, she was 
not estopped to claim it as her own. — MARSTON V. 
DRESEN, Wis., 55 N. W. Rep. 896. 


61. FRAUDULENT CONVEYANCES—Preferences. — In an 
action by a creditor to set aside certain transfers as 
fraudulent, it appeared that defendant and three 
others purchased property with money borrowed 
from a bank, and subsequently gave a deed thereof to 
the bank cashier as security for the loan, under a 
declaration of trust, which was not recorded. The 
cashier was also to hold defendant’s interest in the 
property to secure a debt owing the bank. The value 
ofthe property was speculative. The éashier did not 
know of plaintiff’s claim against defendant, nor of any 
fraudulent intention onthe part ofthe latter: Held, 
that the transfers were not fraudulent. — SAMUEL V. 
KITTINGER, Wash., 33 Pac. Rep. 509. 


62. FRAUDULENT CONVEYANCE — Preferences — Mort- 
gage.—A dairy association, having become embarrassed 
to some extent, and not having enough money on hand 
to pay its entire indebtedness, gave a mortgage to one 
who had been supplying milk to cover its indebtedness 
to him, and also such sum as would become due for 
milk delivered by him during the current month. Up 








to this time the business had been regarded as profit- 
able. Some weeks later, however, other creditors 
began attaching, and the business was suspended. 
Held, that the mortgage was not void as the attempt of 
an insolvent corporation to prefer creditors. — LESLIE 
Vv. WILSHIRE, Wash., 33 Pac. Rep. 505. 

63. GARNISHMBNT — Exemption — Conflict of Laws.— 
Where there were due a resident of Nebraska, from a 
railroad company operating a line of railroad through 
Iowa and Nebraska, wages, which, in Nebraska, were 
exempt from execution and attachment process, but 
which, nevertheless, by means of an assignment of 
the claim against the party entitled to such ex 
emption to a resident of Iowe, were procured, by 
the garnishment ef said railroad company in Iowa, 
to be applied to the payment of said claim, the assignor 
of such claim is liable to such debtor for the amount 
so appropriated without his consent. — O’CONNOR y. 
WALTER, Neb., 55 N. W. Rep. 867. 

64. INTOXICATING LIQUORS—License—Mandamus.—A 
board upon which is imposed the duty of hearing and 
determining applications for licenses to sell liquors 
will be compelled, by mandamus, to convene, and 
revoke a license granted, where the essential proceed- 
ings requisite to the granting of a lawful license have 
not been complied with.—STaTE V. JOHNSON, Neb., 55 
N. W. Rep. 874. 

65. JUDGMENT — Lien — Resulting Trusts. — A and B 
purchased certain lands for the purpose of an immedi- 
ate resale at an advance. A furnished all the purchase 
money, and B’s only interest was the right to receive 
one-half of the profits, if any were realized, but for 
conveniences the legal title was conveyed to him: 
Held, that there was a resulting trust in favor of A, 
and B had no such interest as to render the land sub- 
ject to the lien of an existing judgment against him.— 
WADE V. SEWELL, U.S.C. C. (Md.),56 Fed. Rep. 129. 

66. LANDLORD AND TENANT — Condition of Lease.—A 
lease provided that the same should not be assigned 
without the lessor’s consent, and that, if default be 
made, the lessor might declare the lease forfeited: 
Held that, where the lessor accepted rent of the tenant 
under an assignment of the lease to which he did not 
consent, he could not afterwards declare the assign- 
ment void, and hold the lessee’s sureties liable as for 
a breach of the lease.—RANDAL V. TATUM, Cal., 33 Pac. 
Rep. 433. 

67. LIBEL — Action against a Town.—An action for 
libel will not lie against a town for the publication of 
defamatory matter contained in an official report of an 
investigating committee duly selected.—-HOWLAND V. 
INHABITANTS OF TOWN OF MAYNARD, Mass., 34 N. E. 
Rep. 515. 

68. LIFE INSURANCE POLICY—Assignment.—A life in- 
surance policy may be assigned without consent of the 
insurer.—CaTOR V. MUTUAL RESERVE FUND LIFE 
A8s’N., Md., 26 Atl. Rep. 959. 

69. LIFE INSURANCE—Substitution of Policy by An- 
other Company.—A policy of insurance issued by de- 
fendant in lieu of the policy of another insurance com- 
pany, fursuant toa contract between the two com- 
panies, construed in connection with that contract.— 
SEYMOUR V. CHICAGO GUARANTY FUND LIFE Co., Minn., 
55 N. W. Rep. 907. 

70. LIMITATIONS — Claim by State for Taxes.—The 
obligation of a county to pay its proportion of the 
State taxes isa liability created by statute, within the 
meaning of Hill’s Ann. Laws, §6, requiring an action 
on such liability to be brought within six years.—STaTE 
Vv. BAKER COUNTY, Oreg., 33 Pac. Rep, 530. 

71. MALICIOUS PROSECUTION—Advice of Magistrate.— 
It is immaterial that defendant, in instituting the 
prosecution, acted under the advice of the magistrate 
issuing the warrant, although the magistrate was a 
practicing attorney, the advice being given not as an 
attorney, but as a magistrate.—MARK V. HASTINGS, 
Ala., 13 South. Rep. 297. 

72. MARRIED WOMAN—W ife’s Separate Estate.—W here 
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a married woman borrows money from one who is led 
to believe that it is for her separate use, her contract 
to repay the same may be enforced whether it was in 
fact borrowed for her use or that of her husband.— 
BRATTON V. Lowry, S. Car., 178. E. Rep. 832. 

73. MECHANIC’S LIEN—Landlord and Tenant.—Under 
Rev. St. 1891, ch. 82, §§ 1,2, which givea liento me- 
chanics for buildings erected under contract ‘‘with the 
owner of any lot or piece of land,’ such lien to ‘‘ex- 
tend to an estate in fee for life, for years, or any other 
estate which such owner may have,” a mechanic who 
does work ona building under contract with the les- 
see, whose lease is forfeitable on non-payment of rent, 
has nolien as against the lessor afterthe lease has 
been so forfeited, since a lien on the leasehold estate is 
subject to all the conditions of the lease.—WILLIAMS 
Vv. VANDERBILT, Il1., 34 N. E. Rep. 476. 

74. MECHANICS’ LIENS—Application of Payments.— 
Before a mechanic commenced work on defendant’s 
house the contractor was indebted to the mechanic for 
other work. Defendant paid the contractor a sum on 
the contract, and out of such sum the contractor made 
a payment tothe mechanic, which the latter, not 
knowing its source, applied to the general account 
against the contractor, the work on defendant's house 
not having been performed: Held, that the money so 
paid the mechanic would not be applied to the pay- 
ment of his claim against the builder.—BRIGHAM V. DE 
WALD, Ind., 34 N. E. Rep. 498. 

75. MINES AND MINING—Tunnel Claims.—Where one 
duly locates a tunnel claim under Rev. St. U.S. § 2323, 
and discovers a mineral lode inthe tunnel, he is not 
bound to make another discovery and location of the 
lode from the surface in order to be protected against 
a subsequent surface locator of the same lode.—ELLET 
v. CAMPBELL, Colo., 33 Pac. Rep. 521. 

76. MORTGAGE—Assignment—Bona Fide Purchaser.— 
The assignee for value of a mortgage securing a debt 
not evidenced by negotiable paper is not affected by a 
prior unrecaqrded mortgage, of which he had no notice 
at the time of the assignment.—DULIN Vv. HUNTER, 
Ala , 13 South. Rep. 301. 


77. MORTGAGES—Property Covered—Evidence.—Tes- 
timony that a mortgagor pointed out and told the 
mortgagee what lands were to be included in the mort- 
gage, is not admissible to show thatthe mortgage, 
which described the land as all of block B, did not in- 
clude parts of that block.—THOMPSON v. SMITH, Mich., 
55 N. W. Rep. 886. 

78. MUNICIPAL CORPORATION—Bill-boards — Regula- 
tion.—Cities of the first class may regulate the erection 
and maintenance of structures used for advertising 
purposes and placed upon lots near the street line, so 
as tofully protect persons passing along the streets; 
but such regulations must be reasonable, and an ordi- 
nance providing that ‘‘no person shall erect apy bill- 
board or other structure for advertising purposes un- 
less the same is placed at such distance from the line 
ofany street or sidewalk as shall exceed at least five 
feet the height of such bill-board or structure,” and 
prescribing a punishment for a violation ofthis pro- 
vision, is unreasonable and invalid.—CRAWFORD V. 
CITY OF TOPEKA, Kan., 33 Pac. Rep. 476. 


79. MUNICIPAL CORPORATION — Streets — Abutting 
Owner.—An abutting owner, whose rights extend to 
the middle of a public street, may excavate a cellar 
under the sidewalk, provided he does not thereby vio- 
late any ordinance or regulation of the city, or inter- 
fere with any existing public use.—ALLEN V. CITY OF 
Boston, Mass., 34 N. E. Rep. 519. 


80. MUNICIPAL CORPORATIONS—Street Improvements. 
—No valid assessment can be made for street work 
done under a contract which is void under Act March 
13, 1883, § 628, providing that no officer of a city of the 
fourth class, organized under said act, shall be inter- 
ested in a contract to which thecity is a party, and that 
any contract contrary to the provisions thereof shall be 
void, CAPRON V. HITCHCOCK, Cal., #3 Pac. Rep. 431. 





81. MUNICIPAL CORPORATIONS — Vacation of Alley.— 
The power given by Rev. St. 1891, ch. 24, § 62, to city 
councils, to vacate streets and alleys, may be exer- 
cised whenever the public interests require it, regard- 
less of the effect of such vacation upon the fee of the 
street or alley vacated, since the fact that the use of 
the vacated land may pass to a private person or cor- 
poration does not necessarily render the vacation an 
exercise of power for private benefit.—PARKER y. 
CATHOLIC BISHOP OF CHICAGO, IIl., 34 N. E. Rep. 473. 

82. MUNICIPAL TAXATION — Assessment and Collec- 
tion.—Const. Art. 7, §9, and art. 11, §12, providing that 
for all corporate purposes municipal corporations nay 
be vested with authority to assess and collect taxes, and 
that the legislature shall have no power to impose 
taxes on municipal corporations for municipal pur- 
poses, do not render invalid Act March 9, 1898, making 
the assessment roll of a city of the first class the same 


as that of the county, and making the county treasurer- 


ex officio collector of taxes for the city.—STATE V. CaR- 
SON, Wash., 33 Pac. Rep. 428. 

83. NATIONAL BankKS—Certification of Checks.—An in- 
dictment under the actof July 12, 1882, ch. 290, § 13, 
amendatory of Rev. St. § 5208, which makes it a mis- 
demeanor for “any officer, clerk, or agent of any na- 
tional banking association” to ‘‘certify any check” 
drawn by a person who did not then have on deposit 
sufticient money to meet the same, need not allege de- 
livery of the check, by the bank after the certification. 
—UNITED STATES V. POTTER, U.S. C. C. (Mass.), 56 Fed. 
Rep. 83. 

84. NEGLIGENCE.—That a person, in crossing a street, 
fails to use the best course to avoid the danger of be- 
ing run over, does not show contributory negligence. 
—CROWLEY V. STROUSE, Cal., 33 Pac. Rep. 456. 

85. NEGLIGENCE—Dangerous Premises.—In an action. 
against a gas company for the death, by inhaling gas, 
ofone while in defendant’s cellar forthe purpose of 
readingthe water meter, pursuant to his duties, the 
facts of the presence of gas in the cellar, that the cel 
lar was not ventilated, and that defendant knew some 
one would be required to enter the cellar to read the 
water meter were sufficient to require the question of 
defendant’s negligence to be submitted tothe jury.— 
FINNEGAN V. FALL RIVER GAS-WORKS CO., Muass., 34 N. 
E. Rep. 523. 

&6. NEGOTIABLE INSTRUMENT — Notice of Protest.— 
Where a notary sent a notice of protest of a note ad- 
dressed to the indorser to the payee, whose book- 
keeper duly mailed it tothe indorser, stamped, and 
with direction to return if not delivered in five days, 
and the letter was not returned, it was sufticient evi- 
dence that the notice was sent and received.—>WaMP- 
SCOTT MACH. CO. V. RICE, Mass., 34 N. E. Rep. 520. 


87. NEGOTIABLE INSTRUMENT—Burden of Proof.—The- 
plaintiff sought to recover upon a promissory note, 
which was set out at length in the petition, and ap- 
peared to bear a specified rate of interest. The de- 
fendants’ answer was a general denial, duly verified; 
aud they claimed at the trial that the note had been 
altered, and that the provisions therein for interest 
had been added to the note, without consent, since its 
execution: Held, under the issues formed, that the 
burden was upon the plaintiff to prove the execution 
ofthe note as alleged in the petition, and that under 
the verified general denial the defendants were prop- 
erly permitted to offer proof of the alteration.—J. I. 
CASE THRESHING-MACH. CO. V. PETERSON, Kan., 33 
Pac. Rep. 470. 

88. NEGOTIABLE INSTRUMENTS—Notice of Dishonor.— 
Plaintiffs, doing a banking business, after abandoning 
a practice to give notice of the dishonor of notes by 
mail notwithstanding that the indorser and helder 
lived in the same town, could not rely on such custom, 
even though it continued to prevail among other 
banks.—ISBELL V. LEWIS, Ala., 18 South. Rep. 325. 

89. NEGOTIABLE INSTRUMENTS—Transfer by Agent.— 
If onewho is known to be an agent for the negotiation. 
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of his principal’s draft transfer the draft to a third 
person in payment of the agent’s debt, that person 
willacquire no title to the draft, however honest his 
actual intention may be.—DOWDEN V. CRYDER, N. J., 
26 Atl. Rep. 941. 

90. OFFICERS—Probate Judge—Liability on Bond.—The 
purchaser of a warrant on the county treasurer, which 
is void as not representing any valid claim, and as is- 
sued without authority from the county commission- 
ers,as requiredby Code, § 901, cannot maintain an action 
on the bond of the probate judge for having issued the 
warrant.—SAVAGE v. MATTHEWS, Ala., 13 South. Rep. 
328. 


91. PRINCIPAL AND AGENT—Contracts by Agent.—De- 
fendant transportation company adopted a resolution 
that F ‘‘is hereby authorized to take full charge of the 
company’s business, and to enter into such negotia- 
tions and contracts as he thinks best for the company’s 
interest:” Held, that F was authorized to appoint a 
local agent with power to hire a barge for defendant, 
and agree that, if not returned in as good condition as 
when hired, defendant would pay the agreed value of 
the barge,as upon a purchase.—TENNESSEE RIVER 
TRANSP. CO. Vv. KAVANAUGH, Ala., 13 South. Rep. 288. 

92, PRINCIPAL AND AGENT—Evidence of Agency.—In 
an action on instruments executed by the agent of a 
corporation, where the duties of the agent are defined 
by resolution, the question whether the acts of execut- 
ing the instruments were authorized is for the court, 
though the resolution recited that the agent was ‘‘also 
to act under the supervision of the board.”—MCCREERY 
v. GARVIN, S. Car., 178. E. Rep. 828. 

98. PRINCIPAL AND AGENT—Sale of Land by Attorney 
in Fact.—Where a daughter gave her father a general 
power of attorney, authorizing him to sell and convey 
lands which she inherited from her mether, and man- 
age the proceeds, without any restrictions whatever, 
and he sold the land 17 years prior to his death, with- 
out at any time notifying her of such fact, the daugh- 
ter’s claim aguinst his estate for the proceeds of such 
sale is not barred by the statute of limitations, in the 
absence of any demand by her on her father for pay- 
ment.—QUINN V. GROSS, Oreg., 33 Pac. Rep. 535. 


94, PUBLIC LanD—Mineral Lands.—Mineral lands of 
the United States which have been located and used 
chiefly as a placer mining claim, though also used by 
the owner as a residence for himself and family, and 
to some extent for pasturing stock and raising vege- 
tables, may be selected, under the State laws, asa 
homestead; and the fact that such lands are reserved 
by acts of congress from entry and sale, except as min- 
ing claims, and that title to them cannot be required 
by pre-emption or homestead entry, is immaterial in 
a contest between a homestead claimant and her 
creditors, since as bet ween them, the title to the land 
claimed as a homestead is immaterial. — GAYLORD V. 
PLACE, Cal., 33 Pac. Rep. 484. 


95. PUBLIC LaND—Settlers thereon before Survey.— 
Where settlers on a school section failed to assert any 
claim to pre-emption after survey, but sold their pos- 
sessions and improvements, the purchaser did not 
succeed to their rights, or acquire any interest in such 
land, especially since Rev. St. U.S. § 2263, forbids any 
assignment or transfer of the pre-emption right.— 
GONZALES V. FRENCH, Ariz., 33 Pac. Rep. 501. 

96. PUBLIC LaNDS—Homestead.—The fact that land 
is ‘unfit for cultivation,” and ‘‘valuable chiefly for 
timber,” within 20U. S. Stat. 89, authorizing a sale of 
such land, provided that no “bona jide claim” under a 
law of the United States is thereby defeated, does not 
prevent a homestead entry of such land.—JOHNSON V. 
BRIDAL VEIL LUMBERING Co., Oreg., 33 Pac. Rep. 528. 


97. PUBLIC LanpDs — Homestead Entries.—Under Act 
Cong. March 2, 1889, relating to the opening of certain 
lands in Oklahoma, a deputy United States marshal, 
who was, in the discharge of his official duties, 
within the boundaries of said lands at 12 o’clock 


















by proclamation of the president, was dis- 
qualified to make an entry without first departing 
therefrom.—PaYNE V. FOSTER, Okla., 33 Pac. Rep. 424. 

98. PUBLIC LANDS — Pre-emption — Cancellation of 
Certificates. — The certfficate of payment issued to a 
pre-emptor of public lands may be canceled by the 
proper officers of the land office when it is found that 
his entry was made for the benefit ofa third person, 
and was hence fraudulent and void, under Rev. 8t. § 
2262. AMERICAN MORTG. CO. OF SCOTLAND V. HOPPER, 
U. 8. C. C. (Oreg.), 56 Fed. Rep. 67. 

99. RAILROAD COMPANY—Injury to Railroad Em- 
ployee—Evidence.—In an action against a railroad 
company bya fireman for injuries received through 
the negligence of his engineer in starting the engine, 
whereby the fireman, while pushing up the water spout 
with which he had supplied the engine, was thrown 
therefrom, it was proper to give in evidence rules of 
the company, providing that the engine, should not be 
started before the spout had been replaced, and that 
previous to starting the engine bell should be rung for 
five seconds.—DUGAN V. CHICAGO, St. P., M. & O. Ry. 
Co., Wis., 55 N. W. Rep. 894. 

100. RAILROAD COMPANY — Street Railways — Negli- 
gence.—The granting of a franchise by the electors 
of a city to a corporation to build and operate a street 
railway in the streets of the city does not exempt the 
street-railway company from liability for injuries 
caused by its negligence, whether such negligence 
consists in the improper and careless management of 
its property, or in the character of the motive power 
employed in propelling its cars.—LINCOLN RaPID 
TRANSIT CO. V. NICHOLS, Neb., 65 N. W. Rep. 872. 

101. RAILROAD COMPANIES — Consolidation — Stock- 
holders.—In the consolidation of railway companies 
under the statutes of this State, a stockholder who re- 
fuses to convert his stock into that of the consolidated 
company may, by the amendment of April 4, 1890 (87 
Ohio Laws, 159), compel the submission of the question 
of the value of his stock to the arbitration of three 
disinterested men, to be appointed by the judge of the 
court of common pleas of the proper county. An 
agreement to arbitrate, between him and the company, 
is not required.—PITTSBURGH, ©. & 8ST. L. Ry. Co. v. 
GARRETT, Ohio, 34 N. E. Rep. 493. 

102. RAILROAD COMPANIES—Contributory Negligence. 
—Where a person who is unacquainted with the local- 
ity, and without license, walks into an archway under 
a mill, which is merely large enough to admit an ordi- 
nary box car, and through which runs a railroad 
switch so curved as to prevent a view of an approach- 
ing car, he is a trespasser, and guilty of such contribu- 
tory negligence as precludes a recovery for his death 
caused by the negligence of the railroad company in 
running a car into the archway at an unlawful rate of 
speed.—PARKER V. PENNSYLVANIA CO., Ind., 34 N. E. 
Rep. 504. : ‘ 

103. RAILROAD COMPANIES—Crossings.—Where a rail- 
way company at a crossing of a public highway or 
street creates by the construction or maintenance of 
its tracks, buildings, or other erections a situation of 
unusual peril and risk to those having legal occasion 
to cross the track at such crossings, it is bound to avert 
such peril and risk by the employment of every reason- 
able precaution beyond the ordinary cautionary sig- 
nals, and such precautions may extend to the erection 
of gates at such crossings, and to keeping them closed 
while trains are passing.—DELAWARE, L.& W. R. Co. 
Vv. SHELTON, N. J., 26 Atl. Rep. 937. 

104. RAILROAD OOMPANIES—Fires—Evidence.—In an 
action against a railroad company for damages to 
plaintiff's pasture, resulting from a fire set by sparks 
from defendant’s locomotive, evidence is competent to 
show an admission by defendant that the fire was 
caused by its own negligence, that it had paid U and 
V,to whose lands the fires from plaintiff’s lands had 

spread, for damages to their lands, resulting from 
such fire.—GALVESTION, H. & 8. A. Ry. Co. V. HERTZIG, 
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105. RAILROAD COMPANTES—Stock Killing—Constitu- 
tional Law.—Under the stock-killing act, as amended 
in 1885, before a person could claim that a railway 
company owed him any duty in respect to fencing its 
railway, it was necessary for him to allege that he was 
the owner or holder of land adjacent to such railway; 
that he had requested the railway company to fence 
its line, put in cattle guards and gateways; and, more- 
over, according to said act, the railway company could 
not, by complying with such request, exempt itself 
from the unconditional liability otherwise imposed, 
except as against the party making the request.— 
WADSWORTH V. UNION Pac. Ry. Co., Colo., 33 Pac. Rep. 
515. 


106. RAILROADS—Street Crossing—Change of Grade.— 
In fenforcing against a railway company the duty im- 
posed by its charter, to construct, when necessary, on 
a street or highway crossing its tracks, a bridge or 
viaduct, with the approaches, the court has power to 
establish the grade therefor, though that involves a 
change in the grade previously established for the 
street or highway.—PARKER V. TRUESDALE, Minn., 55 
N. W. Rep. 901. 


107. REPLEVIN—By Mortgagor against Mortgagee.— 
Plaintiff mortgaged his stock in trade, credits, and 
accounts to secure certain creditors, and, after the lat- 
ter had been in possession for some time, making sales 
and collecting accounts, he brought replevin for some 
ofthe property mortgaged, on the ground that the 
mortgagees had collected sufficient to pay their claims 
and expenses, which they denied: Held that, as 
plaintiff had no legal title, replevin would not lie, and 
he must proceed by a bill toredeem and for an ac- 
counting.—HOLTZHAUSEN V. PARKHILL, Wis., 55 N. W. 
Rep. 892. 


108. SALE—Warranty.—Damages for personal injuries 
received by the buyer of a horse that ran away are not 
recoverable in an action for breach of a warranty that 
the horse was gentle, where itis not shown that the 
seller knew or had reason to believe that the horse 
was vicious or unsafe, or that the affirmation of the 
horse’s gentleness was of such reckless character as to 
be equivalent to bad faith:—JONES v. Ross, Ala., 13 
South. Rep. 319. 


109. SALE — Scales Erected on Realty.—Where plat- 
form scales were sold as personal property by the as- 
signee of the insolvent land-owner, and the sale ap- 
proval without objection by any one in interest, one 
who purchases the realty afterward with notice of such 
sale cannot claim the scales.—KEENEY v. WHITLOCK, 
Ind., 34 N. E. Rep. 502. 


110. SPECIFIC PERFORMANCE — Contract to Convey 
Land.—Plaintiff, D, conveyed land to defendant a cer- 
tain lot pursuant to contract, and defendant delivered 
to plaintiff a writing which recited that he would erect 
6n the lot a certain kind of dwelling house, and in 
consideration of the price bound himself to build a 
residence thereon within two years, “failing to build 
which, I bind myself to sell said lot back to D at what 
I paid, with interest, except the ground on which the 
warehouse now stands:” Held, that equity would not 
decree a specific performance of the agreement by de- 
fendant to convey to plaintiff on his failure to build, 
for wantof mutuality in the contract.—Woop v. 
DICKEY, Va., 178. E. Rep. 818. 


ill. TaxaTION—Board of Review—Collateral Attack.— 
Act March 6, 1891, makes it the duty of the county 
board of review to equalize the valuation of property 
in the county for taxation, and gives it power to 
change or set aside assessments: Held, thatthe action 
of the board in reducing the assessments on real estate 
50 per cent., and leaving assessments on personal 
property unchanged, cannot be reviewed in proceed- 
ings to recover taxes alleged to have been unlawfully 
collected. — BIGGS V. BOARD OF COM'RS OF LAKE 
County, Ind., 34N. E Rep. 500. 


112. TaxaTION—Equalization. — The proceedings of a 





board of equalization after it has acquired jurisdiction 
will not be annulled and set aside on writ of review 
merely because the evidence on which its findings 
were based is not in the record. — BECKER V. MALHEUR 
County, Oreg., 33 Pac. Rep. 543. 

113. TRESPASS — Action by Life Tenant. — A will pro- 
vided that the residue of testator’s estate should go to 
R during her life, with power to sell so much of the 
estate ‘‘as will insure her a comfortable living, and at 
her decease” that the balance of the estate should go 
to the town in trust: Held that, in trespass for taking 
gravel from land belonging to the residue, R should 
recover the value of the gravel taken, as well as for 
the trespass, as if she were owner of the fee. — ROcK- 
WOOD V. ROBINSON, Mass., 34 N. E. Rep. 521. 

114, TRESPASS BY ANIMALS.—Under Rev. St. 1891, ch. 8, 
§ 1, which imposes a penalty upon any person permit- 
ting domestic animals torun atlarge, except where 
authorized by vote of the county or township, the 
owners of domestic animals are required, at their 
peril, to keep them from trespassing. — BULPIT Vv. 
MATTHEWS, IIl., 34 N. E. Rep. 525. 

115. TREsPass—Complaint—Description of Premises. 
—In trespass for entering on land belonging to plaint- 
iff, and carrying away and converting his ore, the 
description of the premises in the complaint as a 
mining claim of certaim dimensions, with a reference 
to the location certificate and the patent for metes and 
bounds, is sufficient.—RICO-ASPEN CONSOLIDATED MIN. 
Co. v. ENTERPRISE MIN. Co., U.S. C. C. (Colo.), 56 Fed. 
Rep. 131. 

116. W1LL—Charities — Public Library. — A bequest 
‘*for the erection, creation, maintenance, and endow- 
ment of a free public library” in a large city is a char- 
itable bequest, and therefore not subject to the rule 
against perpetutties.—CRERAR V. WILLIAMS, IIl., 4 N. 
E. Rep. 467. 

117. WILL — Evidence. — It is proper to instruct the 
jury that the burden of proof is upon the defendant to 
prove by the attesting witnesses that the testator was 
of sound mind and memory when he signed the will, 
and that, if they make such proof, the burden of estab- 
lishing want of mental capacity shifts and devolves 
upon the contestants, and that before the jury could 
find against the will they must find from a preponder- 
ance of the evidence that the said testator did not 
have sufficient mind to make the alleged will; and if, 
considering all the evidence, they should find the 
evidence evenly balanced on that question, they 
should find the paper offered in evidence to be the 
will of said testator. — GRAYBEAL v. GARDNER, III., 34 
N. E. Rep. 528. 

118. WILL—Power.—Testator, in the first clause of his 
will, devised to his two aunts certain lands. By the 
second clause he devised to them also all land held by 
him jointly with them, directing that onthe death of 
either before he died ‘‘all property of whatever nature 
herein bequeathed to them shall revert and vest in the 
survivor, her heirs and assigns, forever,” and that, in 
case both of them died before he did, ‘‘the aforesaid 
property otherwise bequeathed tothem shall be sold 
at public auction tothe highest cash bidder:” Held, 
that the power to sell given in the second clause of the 
will applied to the property devised by the first clause 
as well as that devised by the second.—IN RE PEARSON’S 
ESTATE, Cal., 33 Pac. Rep. 451. 


119. WILLS — Validity — Undue Influence. — Where a 
will is drawn by a person standing ina confidential 
relation to the testatrix, and who takes a considerable 
benefit under it, itis not necessary to prove that the 
will was read to testatrix, or that she gave Instructions 
for its drawing, but the court must be satisfied that 
the will expresses the real intentions of the testatrix. 
—GARRETT V, HEFLIN, Ala,, 13 South. Rep. 326. 


120. WITNESS — Adverse Party.— Where a plaintiff 
calls the defendant as a witness, he is not bound by 
such statements of the witness as are mere conclusions. 
—LAUEK V. KUDER, IIl., 34 N. E. Rep. 484. 











